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APPIM'CIX II% 

~S8ES70S ~!~O~:~!ON AND RENCVAT!ON CIVIl P~NALTY POLICY 
Revised: ~May 5, l992 

=he C!ean Air Act.Stationary Source Civil Penalty Policy 
("General Penalty PQlicy") ;:rovic!es quiliance :or cle~er=ininc; the 
amount ot civil penalties EPA ~ill seek in pre-trial aettlement 
o~ civi.l juciieial actions u:,der Section llJ. (l:>) ot ~he Clean Air 
Act ("the Act"). !n addition, the General Pen.alty Pclicy is used 
~y the Ac;ency in d~ter=ininq an appropriate penalty in 
ad=inistrative penalty acticns brouqht under Section 113 (d) (l) 
cf the Act. OUe to certain unique aspects of aa=estos ciemoliticn 
and renovation caaas, this Appen~ix provides separate quidance 
for cieter=ininc; the c;ravity and ecer.omic benefit.components of 
the penalty. Adjustment !actors should be treated in accorc!ar.ce 
wi.t.~ the General Penalty Pcliey. 

~his Appendix is to ~e uaed tor settlement purposes L~ civ~l 
juc!ieial cases involvinc; aa~eatos N!SKAP demolition and 
renovation violations, cut the Ac;ency retains the· discretion to 
seek the tull statutory maxi•u: penalty in all civil judicial 
cases wnie!1 do not settle. In ad.d.ition, for administrative 
penalty eases, the Appendix is to be used in conjunction vith ~~e 
General Penalty Policy to determine an appropriate penalty to ~e 
plea in the administrative complaint, aa vell •• aervinq as 
quidance for ••~~lemen~ amounts in such casea. It the Reqicn 
is reter=inq a civil action under Section 113(b) ac;ainst a 
demolition .or renovation source, it shoul~ recommenc! a minimum 
civil penalty settlement amount in the referral. Fe~ 
administrative penalty cases under section 113 (4)(1), the Raqion 
vill plea4 the calculated penalty in ita complaint. In both· 
instances, consistent with the General Penalty Policy, the Reqion 
should determine a •preliainary aeterrence amount• by ••••••inc; 
an econo•ic benefit coaponent anc1 a qrav1~y coaponent. 'f'hia 
amount may then be adjusted upward or 4cwnward DY ccnaideration 
of other tacters, auc:h aa dec;ree of willtulneaa ancVcr 
ne9liqence, history ot noncompliance,' ability to pay, and 
litiqatia rialc. 

~ •,ravity• co~nent ahould account tor atatutory 
criteria auch aa the environmental har.a reaultinq trca ~e 
violation, the illportance of the requiraent to the r~atory 

1 Aa discuaeed in the ~eneral Penalty Policy, history of 
noncompliance takas into account prior violations ot all 
environmental statutes. In addition, the litiqation t- abcW.4 
consid.er the extant to which the qravity component has already 
been increased fer prior violations by application of this ' 
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soha~e, the d~=a~~on ot the vtolation, and t~a size of ~~• 
violator. Since as~~stos is a hazardous air pcllutar.t, the 
penalty policy qenerates an appropriately hiqh qravity tact:ir 
associated with s~stantive violations (i.e., tailure to adhere 
to work practices or to prevent visible emissions ~==m waste 
disposal). Also, since noti~ication i1 essential ~= Aqeney 
enforcement, a notification violation :ay also warrant a hiqh 
qravity component, except tor miner violations as set forth in 
~~· chart tor notification viQlations on paqe lS. 

! . qRA VITY S:O:SPONtHT 

The-chart on pa9es 15-16 sets forth penalty- amo~nts to ce 
assessed for notification and waste shipment violations as pa=~ 
of the qravity component of the penalty aettlement fiqure. ~· 
chart on paqe 17 seta forth a mat=ix tor calculatinq penalties 
!or vorx-practice, emiaaion ana other violation• of the asbeetoa 
~ISH.AP. ·. 

A. Notice·violaticna 

1. No Notict 

The fiqures in the first lint of the Notification ana Waste 
Shipment Violation• chart (pp. 15-14) apply aa a qeneral rule to 
!ailure to_. notify, incluc!inq those aituatiozw in which 
substantive violation• occurred and tho•• instance• in which EPA 
has ceen unable to detaraine it aubatantiva violations occurred. 

It !PA doaa not know whether au=atantive violation• 
occurred, additional intoraation, au~ •• conti:.ation of the 
amount ct aab .. toa in the tacility obtained :rca ovntra, 
operators, or unauccaaatul bidders, may c. obtained by uainq 
sac~icn 114 raqu .. ta fer information or adainistrative aucpctnas. 
I! there baa been a recant purehaae ct the facility, there may 
have been a pre-sale au4it ot environaental li&bilitiea that 
ciqht prove uaatul. railure to respond to auch a request shculd 
be ••••••ed an additional penalty in accordance vith the General 
Penalty Policy. · 't'ha reduced. uounta in the aec:cnd. line ot the 
chart apply only if tha Aqancy ean conclUde, troa ita own 
inapection, a State inspection, or other rel1Gle inforaation, 
that the ·source probably achieved compliance with all subatantive 
raquirea•nu. 

Wh•r• notification is lata, incomplete cr inac=urata, the 
Reqion should. ua• tha tiquras in the chart, but has d.iacration to 
ina•rt appropriate tiquraa in circumstances not ad.drtaaed. in th• 
matrix. 'I'ht important tac:tor ia tba illpact the company• • action 
haa on the Aqency•a &eility to ~onitor aubatantive coapliance. 

· .. :.~· 
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B. Wc;k-?:ac~ice. Emission~and O~her Violations 

Penal~ies ~or work-practice, emissions and other violatior.s 
are cased on ~he particular raqulatory requirements vio:atea. 
!he fiqures on the chart (paqe 17) are tor eaeh aay ot aoeumen~ea 
violations, ana each additional day ot violation in the case of 
continuinq violations. The total tiqure is the SU2 ot the 
penalty assi;ned to a violation ot each requirement. Apply the 
matrix tor each diatinct violation ot sub-paraqraphs of the 
requlation that would constit~te a separate claim tor rel1et ~! 
appl1ca}:)le (e.q.,t 6l.l4!(c)(6)(i), (ii), and (iii)). 

The qravity component also depends on the amount ot asbest~s 
involved in the operation, wh.ieh relates to the potential tor 
env1ro~ental ha~ associated with improper removal ana dispoaa:. 
:here are three cateqories cased on the amount ot aa~estos, 
expressed in "units," a unit beinq 1:1\e threshold tor 
applica=ility ot the substantive raquirements. 2 It a job 
involve• triable asbestos on pipes ana other taeility componen~s, 
~he amounts ot linear teet and square teet ahould each ~e 
separately converted to units, and the number• ot units should ~e 
added toqether to arrive at a total. Where the only information 
on the amount ot asbestos involved in a particular demolition or 
renovation is in cu=ic dimensions (volume), 35 cubic teet is ~~• 
applica~ility limit which ia apecitiec1 inS 61.14!(a)(l)(ii). 

Where ·the facility has ceen reduced to ~ble prior to the 
inspeeticn, in~ormation on the amount ot ••~•toe can be aouqht 
!rom the notice, tha co~tract for reaoval·or d .. olition, 
unaucceaatul bia4er•, depositions ct the owners and operators or 
maintenance personnel, or tro• .blueprints if available. ~he 
~eqion may also .. ka u.e of 1 114 request• and 1 307 a~poenae to 
gather information reqardinq the amount of aaDestoa at the 
tacility. It the Reqion is unable to obtain epecitic information 
on the aacunt ot aebeatoa involved at the site troa the acurca, 
t~e Re9ioa abould use the maximum unit ranqe tor whiCh it haa 
&Qequate ~idanca. 

Where thuoe is evidence inc!icatinq that only part of a 
demolition or renovation project involve4 improper et:ippinq, 
removal, diepoaal or h&n4linq, the Region may cal~~late the 
number ot unite baaed upon the amount ot aebeatoe reaeon&bly 
related to auch i.proper practice. For UaJIPle, it iaproper 

2 This applicability threahold is prescr~ed in 
61.14!(&) (1) aa the co~ined aaount ot requlate4-ae~atoa 
containing material (RACK) on at least ao linear meters (2'0 
linear teet) o~ pipee, or at least lS equare meters (110 equare 
~eet) on other facility coaponents, or at laaat l cubic me~ar (35 
cubic teet) otf tacility components. 

•. ;:mi • 
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recoval !a observed in one room ot '& tacility, ~ut it is apparent 
t~at t~e removal activities in the remainder of the facility are 
dona in tull coc~lianca with the NESHAP, the Reqion may calcula~e 
the n~ar ot units for the.rooc, rather than the entire 
tacility. 

c. Gtayity Component Adjuwtments 

1. Stsond apd Subsequent Violations 

. Gravity ec:pcnentw are adjusted based on whether ~~e 
violation ia a tirst, second, or subsequent (i.e., third,. tour~~. 
titth, ate.) oftanae. 3 A "••cond" or "subsequent" violation 
should be deter:ined to have occurred if, attar being notified o: 
a violation by the local ageney,.sta~• or EPA at a prior 
demolition or rancvation project, the owner or operator violates 
the Asbesto• N!SKAP requlaticns during another project, even it 
dit!erent provisions of tha NESKAP are violate4. This prior 
notitication could range troa •imply an oral or written warninq 
to the tilinq of a judicial enforcaaent action. Such prior 
notification of a violation is 1utticient to triqqer treatment ot 
any future violations as 1acond or subsequent violations: there 
is no need to nave an a~i•sion cr judicial dateraination of 
liability. · 

Violations lhould be treated as second or subaequent 
ottensea only it the new violations occur at a ditterent.tiae 
and;or a different jobaita. Escalation of tba penal~ ~o the 
second or subsequent category shoul~ not occur within the context 
ct a ainqle d .. olition or renovation project unless the project 
is accomplished in distinct phaaes or is unusually loftf in 
duration. Escalation ot tha violation to the aaccn~ or 
subsequent category is required, even it tha firat violation i• 
deemed to be "•inor•. 

A vielation ot a 1 ll3(a) administrative order (AO) vill 
qanerally ~ conai4are4 a "second violation• given the len~ ct 
time usually taken before issuing an AO and ahcul4 be asaeaaed a 
aeparate penalty in accor4ance with tha Qenaral Penalty Policy. 

If the case involves aultiple potential defendant• and any 
one ot th .. i1 involved in a aeconci or aubaequent: ottensa, th~ 
penalty ahoul4 ba 4arive4 baaed on the aacond or aubaaquant 
ott ansa. In auctl i:wtance, the Government ahoul4 try to qat the · 
prior-otfandinq party to pay the extra penalties attricut&bla to 
this factor. (See diaeusaion below on apporticnaant of the 
penalty). 

' continuing violations are traate4 4ifferantly than aecond 
or aubaequent violations. Sea, Duration ot Violation, balcv. 

. ': ... 
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.· 
2. ~;a;ion ot t~c Violation 

The Reqion shoula enhance the qravity component of the 
~e~alty accordinq to the ~hart (p. 17) ~o reflect the duration o! 
the violation. Where the aeqion has evidence ot the ~~ratior. o! 
a viola~ion or can invoke the bene!it ot the presumption o! 
contin~inq violation pursuant to Section ll3{e) (~) o: the Ac~. 
~he qravity co:ponent of the penalty should be increase4 by ~~e 
n~er o! aaditional days ot violation ~ultiplied by ~he 
corresponcinq number on the chart. 

=~ order !or ~~e praeu:p~ion ot continuinq noncompliance t: 
apply, ~he Act requires that ~he owner or operator hae ~een 
noti:!c4 ot the violation by !PA or a state pollution con~rol 
a;ency ana that a prima facie ehowinq can be made that ~~• 
conduct or events qivinq rise to the violation are likely to have 
continued or recurred past the date of notice. When these 
requiramants aave ~een met, the length of violation should 
include the date of notice an~ each day ther .. tter until the 
violator establishes tae date upon which continuous compliance 
was achieveci. 

When there is evidence of an onqoinq violation and tacts do 
~ot indicate when compliance w.s achieved, preeume the lonqe•t 
period ot noncompliance tor which there is any creaible eviaence 
and calculate the duration ot the violation Qaee4 on that aate. 
This period should include any violation• vbicb occurred prior to 
the notification date if there is evidence to euppo:t aucb 
violations. Howevar, if the violations ara·caaecl upon the 
etatutery pre•umption ot continuinq violation, only thoae dates 
after notification may be included. Whan the presumptLon ot 
continuing nonccmplianca can be invoked and there ia no .vidance 
ot compliance, the data ot completion ct the demolition or 
rencvatioc ahould be used aa the date ot co~lianca.(U.S. y, 
'!tayah RJ1Mn Jeneyal Corp., 696 F. Supp. 1013 (D.H.J'. 1988)) 4 

Where there has Dcan no compliance and the deaclition or 
renovation activiti•• are onqoinq, the penalty should be . 
calculated u ot the date ot the referral ancl reviaec:l upon a 
completion date or the data upon which correction of ~· 
violation occurs. 

succeaaive violationa exist at the aaae facility when there 
is evidence ot violations en separate-days, but nc evidence (or 
preaumption) that the violation• were continuing durinq ene 

4 The court in ~zayah bel~ that tor ~~o••• ot aebastos 
NESHAP requirement•, a daaolition or renovation project baa no~ 
~e•n compla~ed until the NISHAP has bean complied vith and all 
a~~estoa waste has bean properly disposed. ''' F. S~pp. at lOl9. 



- 6 -

interveni~g ~ays. For example, Wh•~• t~e~e has bee~ mere than 
one inspection .and no eyiaence ot & continuinq violation, 
violations unccverad at each inspection should be calculated as 
separate successive violations. ·As ciiscussed ·in section c (l). 
above, •uccesaive violations occur~ inc; at a sinc;le demolition q~ 
renovation project will each be t=eated as !1rst violations, 
unless they are initially trea~ea as second or sucsequent 
violations based upon a !inainq of prior violations at a 
ditterent jocsite er beeause t~ey warrant escalation based upon 
the fact that the current joe is done in distinct phases or is 
unusually lone; in duration. The chart on paqe 16 reflects ~~at 
additional daya et violation tor which there is inspec~ion 
evidence are assessed the full substantive penalty amount whi:e 
additienal·days based upon ~~e presumption of continuinq 
violation are assessed only ten percent of ~e sucs~ntive 
penalty per day. 

Since asbestos projects are usually short-lived, any 
correction ot suDstantive violation• aust be prompt to be 
et!ective. Therefore, EPA expects that work practice violations 
·brouqbt to the attention ot an owner er operator will be 
corrected promptly, thus andinc; the presumption of ecntinuinq 
violation. This correction should not be a aitiqatinq factor, 
rather this policy recoqnizes that the failure to promptly 
correct th~ environmental harm and the attendant human health 
risk impli~itly increases the qravity of the violation. In 
pa~icularly eqreqious cases the Re;ion should ·consider enhancinq 
the penalty based on the factors ae~ toreh in the General Penalty 
Policy. · 

J. Siza gf tbe violate: 

An inc:ease in the qravity component ~sec! upon tl:ae aile et 
the violator•• bu.ineas should be calculated in accordance with 
the cw.nenl Penalty Policy. Where the:e are JNl tiple 4etenctants, 
~· Raqion bas discretion to base the size ot the violator 
caleula~ioD on any one or all of the defendants• aaaata. The . 
lteqion ... ,. chooae to uae the •ize ef the more culp~le defancia.nt 
it auch 4etarainat1on is varran~ec ))y the facts of the ca•• er 1 t 
m.y Choose to calculate each ctetendant•s aize separately. and 
apportion this part of the penalty <••e 4iacussion of · 
apportionment ))elov). 

II. ICOHOM!' !IDliT C9JQ'9tmrr 
~his c=mponent ia a aeasure o! the economic benefit accruinq 

to the operator (uaually a contractor), the facility owner, or 
both, as a result of noncoapliance with the aabestoa regulations. 
Information on actual eccnoaic benatit should be uaed if 
available. It i• difficult to cte~ermine actual econoaic ))enet1~, 
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cut a c:c~ar~s=n of unsuccessf~l bids with the auceass!ul bi~ ~ay 
provi:e an :nit~al point of ~epart~re. A comparison of the 
operator's a:t~al expenses with the contract price is another 
ir.~icator. In the absence of.reli&ble infor.aation reqar~ir.q a 
ciefen~ant's ac~ual expanses, the attached chart provi~es !i;ures 
which may be used. as a "~l• of thuml)" to determine ~h• co•~• o! 
strippinq, ramovinq, disposinq of and handlinq asbes~os in 
compliance with § 61.l4~{c) and §61.1~0. The !iqures are based 
on rouqh cos~ es~imatas o! asbestos removal nationwide. It any 
portion o! the job is ~one in eompliance, the economic bene!it 
should be based only on the asbestos improperly handled. It 
should be asaumed, unlesa there is convinc1nq eviclence to the 
con~rary, that all strippin9, removal, disposal and handlinq was 
aone improperly i! such i:proper practices are observed. by ~he 
inspec~or. 

III. APPOBTIONM:NT OF THE PENALTY . 

This policy is intended to yield a •iniaum settlement 
penalty !iqure tor the.caae as a whole. In aany cases, more thar. 
one contractor and/or ~e facility owner will be named as. 
d.eten~anta. In such instances, the Gcvernaent should qenerally 
ta.ke the posi.tion of •••kine; a sum tor tha case as a whole, which 
the multiple cle!endants can allocate amonq themselves as they 
wish. On the other hand, if one party is particularly cleseninq 
o! puniahment so as to deter :Uture violationa, separate 
set~lements may ensure that the o!tendinq party paya the 
appropriate penalty. 

It is not necessary in applyinq this penalty policy to 
allocate the econcaic benefit to each ct the partiea precisely. 
The total benefit accruinq to the parties aboul4 ~e uaed ·~or tnis 
component. Depend.inq on the circuaatanc:ea, the ec:onoaic benefit 
may actually be aplit uong the partiea in any cOllbination. For 
example, if the contractor charges the owner fair aarket value 
tor ca..plianca vitb asbastoa removal requir .. ents and tail• to 
comply, tba ccntractor has 4arive4 an econoaic benefit and the 
cwner baa not. If the contractor underbi.S. because it 4oaa not 
factor in compliance vith aabestos requir ... nts, the facility 
owner has realized tha full uount ot tha financial sav1"nCJS. (In 
auch an instance, the contractor ••Y have also received a benefit 
vhic:.h is harder to quantity - o~taininc; tha contract ~Y virtue of 
the low ~icl.) 

There are cirCW~atancas in which the Govermaant uy try to 
influence appcrtionllent of the penalty. ror uusple, it one . 
party ia a seccn4 ottenc1ar, the Government aay try to asaure that 
auch party pays t.ha portion of the penalty attrautGle to the 
second often••· It one party is known to have realized all or 
most ot ~e economic benefit, that party aay be asked to pay tor 

,:·~ , 
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t~at amount. C~her circ~~stanc~s ,:ay arise in whic~ one party 
appears =ore culp~le ~an others~ we rea:ize, however, ~at it 
may =e i:practieal to dic~ate allocation ct the penalties in 
neqotiatinq a se~~lement with mult!ple ~eten~anta. The 
Govern=en~ ahould therefore adopt a sinqle ·~c~~om line" 1um !or 
the ease and should no~ reject a settlement which meets the 
bottom line because of the way ~e amount is apportioned. 

Appo~ionment of the pena:ty in a mult1-4eter.dant ca•e may 
be required if one party is willinq to settle an4 others are net. 
In such circumstances, the Government should taxa the poa~t!on 
that it certain portions of the penalty are at~ri~u~able to eucn 
pa~y (such aa economic benefit or second offense), ~~at pa~y 
should pay those amounts and a reasonable portion ot ~~e amo~~~• 
not dirae~ly assiqned to any ainqle party. However, the 
Government should also ~e tl.xible enouqh to mitiqate the penalty 
tor cooperativeness in accordance with the General Penal~Y 
Policy. It a ease is settled as to one defendant, a penalty not 
less than the ~alance of the aettlament ti;ure tor the ease as a . 
whole ~hould be •~uqht fro• the remaininq defendanta. This 
remainder ean be adjuated upward, in accordance with the qaneral 
Civil Penalty Policy, it the circumstances varrant it. ot 
course, the ease can al•o ~e.litiqated aqainat the ramaininq 
detanaan~s tor the maximum at~ainable penalty. In order to 
assure that the full penalty amount can be ccllect•= troa 

·separate settlements, it is recommended that the litiqation team 
use ABEL calculations, tax ra~urns, au~ited tinaneial statements 
and other reliable financial document• tor all detan~ants prior 
to makinq settlement etters. 

IV. otSJB CQNSip!JATIOHS 

The policy eeeks s~•tantial penalties tor s~atantive 
violationa and repeat violationa. Penaltiaa should qenerally be 
aouqct ~ all violations which tit these cateqories. I! a 
company knovinqly violate• the requlationa, particularly it the 
violationa are •eve~e o~ the company baa a prior history of 
violationa, tba Reqion ehcula conaider initiatinq a criainel 
entorc.:ent action. 

The ~··~ vay to p~event tuture violationa ot notice and work 
practice requir .. enta ia tc ensure that aanaq .. ent pro~a4ur•• and 
traininq prcqraaa are in place to maintain compliance. Such 
injunctive relief, in the nature of environmental au4itinq and 
eoapliance certification or internal aabesto• control proqraaa, 
are desir&ble provisions to include in consent deer••• aet~linq 
aa~eatoa violaticna. 
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'J. 'EU.~PtES 

Followinq are two examples ot applic;:ation ot this policy'·. 

rxample : (This example illustrates calculations involving 
proot ot con~inuinq violations ~asad on the 
inferences drawn from the evidence) 

XY% Associates hires America's Best Demolition Contractors 
-:o d.emolish a c:iilapid.atea a.k)anaonaa ~uild.inq conta-ininq :.Joo 
linear feet cf pipe covered wi~~ !riable aa~estoa, anQ 1600 
square !eat ct aidinq and rootinq sprayed wi~ as~eatos. Nei:~et 
cocpany no~ifiea_EP~ or Sta~e ot!icials prior to commencinq 
dam~li:ion ot ~~e buildinq on November 1. Tipped oft by a 
citizen complaint, EPA inapae~a the aita on November 5 and ti~:s 
~hae ~n• contractor haa no~ b•en wettinq the suspe~ed as~as:os 
ramovad. troa ~~e build.1nq, in violation ot •o C.P.R. t 
6l.l45(C)·(3). In addition, the contract=r haa piled dry aabes:os 
wasta material on a plastic sheet in the work area pendinq .its 
disposal, 1n violation of 40 c.r.a S 61.145(c) (6.) (i). Thera is 
no evidence of any vis~le emissions from thia pile. OUrinq the 
inspec~ion, the site supervisor professes complete iqnorance ·o! 
asbes:os NZSKAP requirements~ An employee tells the inapector 
tr.a~ workers were never told the material on-aite contained 
asbastoa ana statea "a1nce ~is job ~egan we've juat ~•en 
scrapinq tna pipe covarinqa otf with our hammers." The inspector 
observes t.~ere ia no water at the ai te. The inapactor taka a 
samples and aenda them to an !PA approved lab which later 
confirm. that the material is asbeatol. Work ia ltopped until 
the next aay when a water tank truck is brouqht to the facility 
for usa in wattinq durinq r.moval anc storaqa. 

on Nove~er 12 the inspector returns to the aite only to 
find that the workers are dry strippinq the aic!inq and. rootinq 
because the water supply bad been exhausted and the tank truck 
ramoved. A vorker report• that the water supply had lasted tour 
days before it ran .cut at the close ot the Nov.aber t worx ~ay. 
~he inapector o~aarvea a new pile of dry aacaatoa containinq . 
deeria in tall qraaa at the b&ck of the property. trnlilce the 
pile obaervad inside the facility durinq the firat inapection, 
this pile ia praaumad to have produced viaible .. iaaiona. At the 
time of the second. inspection 75' of the a&beatoa had been 
reaov~ froa the buil41nq 50t ot which ia de .. ec! to have bean 

.. ··-- . . . 

' The axamplea are intended to illuatrata application of 
the civil penalty policy. For purpoeea of taia policy,. any 
criminal condu~ that may be 1mpl1e4 1n ~e examples haa bean 
iqnored. ot courae, in appropriate cases, proaecution for 
criminal violation• ahould ~· pursued throuqh appropriate 
cha.n.ru~ ls • 
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i~pr~pe:!y remcved6 • After discus~i9n with E~A o!!ieia:s, work 
is halted a~ ~~e s~te an4 XYZ Aasociates hires anoeher ecr.~rac~== 

·~o properly dispose ot the asbestos wastes and to remove the 
=•maininq 25' of the as=estos in compliance with the asbes~=• 
N~SKAP. The new contractor completes ~isposal of the illeqal 
waste pile on November lS. 

Nei~~er XY% Associate• nor America's Best Demolition 
c=ntrac~ors has ever been cited !or asbestos violations by EPA or 
~he State. Both co~panies have asse~s o! approxima~ely 
$S,ooo,ooo.oo and have sufficient resources to pay a substantia! 
penalty. 

~he de!en~ants committed ~~e !ollowinq violation•: one 
violation ot the notice provision (§ 6l.l45(b) (l)}: one violat~:n 
!or failure to vet durinq atrippinq (f 6l.l45(c) (3)) and !ai:~=e 
to kaep.wee until dispoeal (S 61.l4!(c) (6) (i)), eac:!l detected at 
~~· tirst inspection and laatinq a auration ot five day• (Nov. l-
5): a second separate ~ry atrippinq violatioft (§ "61.145(c) (3)), 
observed at the second inspection an~ laatinq tor three days 
(Nov. 10-12): an 1lllproper disposal violatioft (I 61.1SO(b)), 
discovered ~urinq the second in•peetion, la•tinq a duration o! 
nine days (tae violation beqan on November 10 an~ con~inued to 
November 18 par T;ayah) and a visible eaiaaiona violation 
(§61.150(&)) aiacovare4 4urin9 the second inspection, laatinq a 
duration o~ seven days (Nov. 12-lS). Thua, the defendants are 
:iable tor a statutory maximum of $750,000 (29 days of work 
~raetice violation& X $25,000 (atatutory maximum f&nalty par aay 
c! each separate aubatantive violation) +"$2!,000 for the 
notice vi~lation • $750,000). 

The penalty ia computed aa follows: 

Grayity Component 

Notiae violation, 1 61.145(b) 
(tint tiM) $15,000. 

' A&erica 'a Seat completed 75' ot the work ever a 12 day 
period. For 4 of the 12 4aya (Nov.6-9) there ia evidence that 
water waa ~ed and aa=eatoa properly handled. Assume that equal 
amount• ot aabe•toe were remove~ each day. Thu•, 50' ot ena 
aa~eato• wa• properly r .. oved (25' cy America'• Beet, 25' =y the 
new contractor. 

1 Ar1JUably, tor purposes o t calculatin; the ata~utory 
maximum, the notice violation can ~e construed to have la•t•d a~ 
least until the !PA haa actual notice of the demolition (or 
renovation, •• the case may be). 
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Violat·ion ot § 6l.l4!(c) (::3) 
(10 + 5 • l! units 
ot asl:les.e:os) (l x $10,000) 

Additional days ot violation 
($1,000 x 4 days ot 
violations) 

Violation ot S 61.14!(<:) (~) (i) 
(l X $10,000) 

Additional days of violation 
($1,000 x 4 daya ct 
viola tiona) 

-- Second Inspection Violations 

New violation of t !l.14!(c) (3) 
< 1 x Sl o , o o o·> 

Additional daya ot violation 
($1,000 X 2 ~ya ot 
vio·lationa) 

Violation ot 161.1!0(a} 
(l X $10,000) 

Additional ~aya ot violation 
($1,000 x 6 d&ya of violations) 

Violation of I 61.1!0(~) 
(1 X $10,000) 

A44itional daya of violation 
($1,000 X 8 4aya ot 
viola tiona) 

$l0,000 

$ 4,000 

$10,000 

$ 4,000 

$10,000 

$ 2,000 

$10,000 

. $ ! , 000 

$10,000 

$ 8.000 
$109,000 

Size ot Violator $20,000 
(aiae ot ~oth 4etandants 
eaabine4) · 

Total ~ravity component 

~;onomlc =•nafit eq;pcntnt 

$20/aq. toot x 1600 aq. fett + 
$20/1inear toot x 1l00 linear feet 

$32,000 
+ 2f.OOQ 

$!8,000 

$129,000 
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$58, ooo x 50' (' ot asbes~os ;- .. 
improperly handled) . 

Prelimina:v oeterrence AmOUnt 

Adjustment !actors - No a~just~ent 
tor prompt correction ot environ
mental problem because that is wha~ 
~he defendant is supposed to do. 

Minimum penalty settlement amount 

$ 29,000 
\ 

$158.000 

SlSS.OOQ 

NOT!: I! the statutory maximum had been smaller than this 
sum, then the minimum penalty would have to be adjusted 
accordinqly. Also,· tor the dry strippinq violations, no 
additional days were added for the period between the two 
inspections because there was no evidence that the dry 
stripping had continued in the interim period. 

Example 2 (This example illustrate• calculations involving 
proot of con~inuin9 violations based on the 
statutory inference drawn from the notice of 
violation) · 

Consotidatad Conqlomarates, Inc. hires Bert and Ernie's 
Truckinq Company to demolish a cuildinq which contains 1,000 
linear teet of fria):)le asbestos on pipea. Keithe.r party qives 
notice to EPA or to tba atate prior to commencement ot 
demolition. An EPA inapector actinq on a tip, viaite the aitt on 
April l, the tirat day of the buildinq ~emolition. Durinq the 
inspec~ion he obaervea workara removinq pipe coverinqa dry. 
Further inquiry reveals there is no water available on site. He 
also finds a larqe uncontainad pile ot what appear• to be dry 
as~eatoa-containinq wasta material at the bottoa ot an embankment 
behind the buildinq. Be takes samples and iasuaa an oral notice 
of violation citinq to 40 C.F.R. !! 61.14S(c) (3) (dry reaoval), 
~l.l4S(c) {6) (i) (tailure to keep wet until dispoaal), and 
~l.lSO(a) (viaible .. iaaions) 1 , ana qivas tha job auperv~aor a 
copy ot the asbeatoa NESBAP. Teat results confirm the samples 
contain a aubatantial percantaqe ot asbestos. 

on April 12~ tha inspector receives information trom a 

• Raqardlesa ot whether the inspector observes eaisaions ot 
as~estoa durinq a site inapection; w~era there ia circum.tantial 
evidence (such as uncontained, ary ascestoa pilaa outsi~e), that 
supports a conclusion that visible emisaions were present, the 
-~aion has disc~etion to include this viol.tion. 



: - --- : : 

- l3 -. 

-
reliable source t~at the pile ot ~~· asbestos debris has not been 
properly disposed of and·there is still no access to water at the 
facility. This intor=ation supports a new violation ot 
§6l.l50(b) (improper disposal). 'I'he inspector revisits the site 
on April 22 ana determines that the was~e pile has been removed. 
A representative ot Consolidated Conqlomerates, Inc. 9ives the 
inspector documents showinq that actual work at the demolition 
site concluded on April 17, but the contractor cannot document 
when the debri·s pile was removed. Thus, there are at least 6l 
days ot violation (17 days ot dry removal in·violation of S 
6l.l45(e) (3) 22 days of failure to keep wet until disposal in 
violation ot §6l.l45(c) (6) (i), ll daya ot visible emissions in 
violation ot §61.150{&) ana ll days ot improper disposal 'in 
violation of§ 6l.lSO(b)) times $25,000 per day, plus $2,,000 for 
the no~ice violation', or a statutory maximum of Sl,SSO,ooo. 

consolidated conqlomarates is a corporation with assets o! 
over $100 million and annual ealea in excess of $10 million. 
Bert and Ernie's Trucking is a limited partnership of two 
brothers who own tow trucks and have less than $25,000 worth ot 
business each year. This contract was for $50,000. Bert ana 
Ernie's was onee previously cited by the State Department ot 
!:nvironmental Quality for violations of aabeatoe regulations. 
As a result, all violations are deemed to be second violations. 

·. 
The penalty is computed aa follows: 

Grayity Component 

No notice (2n4 violation) 

Violation of 16l.l45(c) (3) 
(approx. 3.8! units) 
(second violation) 

Additional daya of violation 
(per preauaption) (16 x $1,500) 

Violation of l6~.145(e) (6) (i) 
(second violation) 

Additional daya ot violation 
(per preaumption) (21 x $1,500) 

Violation of S6l.l50(a) 

' See tootnota 3. 

$ 20,000 

$ 24,000 

$ 1,,000 

$ 31,500 

$ 15,000 



... 

.. 

- 14 -

~se::nd violation) ,' 

·Adc:Utional days of violation 
(per presumption) ,( 10 x $1, 500) 

Violation of §6l.150(b) 
(second violation) 

Additional days of violation 
(per presumption) (10 x $1,.500) 

Size of Violate~ 
(~ase~ on !art and Ernie's ~ize only} 

Total Gravity component 

;;onomic Benefit Component 

$20/linear too~ x .1,000 linear teet 

P6eliminary peterrence Amount 

Adjus~ent factors - 10' increase tor 
willfulness 

Minimum Settlement Penalty A;ount 

·s ls,ooo 

$ 15,000 

s 15.000 
SlBO,=OO 

$ 2,000 

$182.500 

$ 20,000 

$ 18,250 

$202.500 

$220.750 

NOTE: Since this example asaumea there vaa a proper tactual 
basis for invokinq the atatutory preaumption of continuinq 
nonco~pliance, ~e duration of the §61.150(a) viaible emissions 
and § 61.150(=) dispoaal violation runs to April 21 and the t 
6l.:45(c) (3) dry re:oval violation runs to April 17, the lonqest 
periods tor which noncompliance can.be preaumed. 

Appor;ionmant of tb• panolty 

The calculation of the qravity compcnent ot the penalty in 
this case raflecta a $5,000 increase in the notice penalty and a 
$48,50~ increase in the penalty tor sUbstantive violation• 
because it involve• a aecond violation by the contractor. 
o~dinarily, the Government should try ~o qet Bert and Ernie'• to 
pay at leaat these additional penalty amounta. However, 
consolidated Conqlomerate'• financial size compared to the 
contractor's may dictate that Consolidated pay moat of the 
penalty. 
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Notitication an4 Waste Shipment Becor4 Violations 

Notification Yiolationt lst Violation 2nd Violation Sahse~;eo~ 

No notice $15,000 ~20,000 525,000 

No notice but probable $ 5,000 $15,000 $2~,000 
su~stantive compliance 

Late, Incomplete or Inaccurate notice. 

For each notice, aalact the sinqle larqest dollar tiqura 
that applies trom the tollowinq t&ele. These violations a:e 
assessed a one-time penalty axcept tor waste shipment vehicle 
markinq which ahculd be aaaaaaed a penalty par day ot shipcen~. 
Add the dollar tiqurea tor each notice or waste ~hipment 
violation: 

Notice submitte~ attar asbestos removal $15,000 
completed tantamount to no notiea. 

Notice laeka beth jo~ location and.aabestos 4,000 
removal startinq ana completion dataa. 

Notice aul:m.itted while asbestos removal is 2,000 
in proqreaa. 

Notice lacks either joblocation or aabestoa 2,000 
removal a tart inc; and completion dates. 

Tailure to update notice when amount ot as=estoa 2,000 
chanqea by at lea1t 20t 

Failure to provide telephone and written notice 2,000 
when atart date changes 

Notice lack• aithar aabastos removal startinq ·1,000 
or completion d&ta•, but noe both. 

Amount of as~estoe in notice is misaing, 500 
improperly diman•ionad, or for multiple tacilitiea. 

Notice lack• any other required information. 200 

Notice sucm1~te4 late, but still 200 
prior to asD8stoa r .. oval stareinq date. 
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Was•e Shi~ment Violations •' 

Failure to maintain records which 
precludes discovery of waste cisposal activity 

Failure to maintain records but other 
in!or:nation reqardinq wasta disposal a.vailabla 

Failure to mark waste transport vehicles 
during loadinq and unloadinq (assess !or 
each day o! shipment) 

·. 

2,000 

1,000 

l,OOO 
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Work-practio•, llittioa ao4 otbtr Violation! 

Gravity CoaQOneot 

Total a•ount of £~cb !!dd. 
asbestos involved first slAV Q( ~eCOf!<l 

iD 1b§ QDerat12D :!li21Dt1on :!l.hllAthm violfttion. 

~ 10 urHts $ 5,000 $ 500 $15,000 

> 10 units 
but ~ 50 units $10,000 $ 1,000 $20,000 

> 50 units $15,000 $ 1,500 $25,000 

i;;S!cn add. 
s!n_Q{ Subseguent; 
~iolation 'lliolatiqns 

--------
$ 1, 500 $2S,OOO 

$ 2,000 $25·, 000 

$ 2,500 $2.5,000 

~actL!;!lld. 

~~ ot 
~iolatio!! 

----------
$ 2,500 

$ :l', 500 ·. 
$ 2,500 

------------------------------------------------------------------------------------------
Unit • 260 linear teet, 160 square feet or 35 cubic feet - lf •ore than one is involved, 
convert each a•ount to units and add together 

Apply aatrix separately to each violation of §61.145(a) and each sub-paragraph of 
1 61.145(c) and I 61.150, except §61.150(d) (waste shipment recorda) which ls treated as a 
one tl•e violation and S 61.150(c) (vehicle •arklng) (see chart on pages 15-16); calculate 
additional days of violation, when applicable, for each sub-paragraph - add together 

peneflt component 

For asbestos on pipes or other facility coaponents: 

$20 per linear, square or cubic foot of asbestos for dnv substantive violation. 

•.f 

... ... 
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CLEAII AIR. ACT STATIONARY SOURCE CIVIL PENALTY POLICY 

I • INTRODycTION 

. Section lll.Cb) of the Clean Air Act, 42 u.s.c. t 7413(b), 
pro~1des ~he Adm1n1strator of EPA with the autbority to co ... ~ce a 
civ11 act1on against certain violators to recover a civil penalty 
ot up to $25,000 per clay per vi~lation.. Since July 1, 1110, IPA 
has sought .the assessment ot c1 vil penal ties tor Clean Air Act 
violations under Section lll(b) basecl on the considerations listecl 
in the statute and the quiclance provided in tbe c:iyil Penalty 
PQlicy issued on that elate. 

on February 16, 1984, EPA issued tbe PQlicy QD Ciyil Penalties 
CGM-21) and a rramewgrJc fpr Statute-s;-eifi":" Mm'OIC:hll to bntlS;y 
Assessments (GM-22). The Policy focuses on ~~•,t•neral philosophy 
behind the penalty proqram. The Framework.pcovides quidance to 
eacb program on bow to develop medium-specific penalty policies. 
The Air Enforcement proqram followed the PpliC¥ and the lr•••wgrk 
in drafting the Clean Air Act Stationary SO\Irce civil Penalty 
Policy, wbich was issued on September 12, 1114, and revised Marcb 
25, 1987. This policy amends the Marcb 25, 1117 revision, 
incorporatinq EPA's further experience in calculatinq and 
negotiating penalties. This quidance clocuaent qoverns only 
stationary source violations of the Clean Air Act. All violations 
of Title II of the Act are qoverned by separate qui dance. 

The Act was amended on November 15, litO, p~idinq the 
Administrator with the authority to issue a~nistrative penalty 
orders in Section 11l(d), 42 u.s.c. 1 74ll(d). Tbese penalty 
orders may assess penalties of up to $25,000 per day of violation 
and are generally authorized in cases where the penaltr sought is 
not over $200,000 and the first alleged date of violation occurred 

·· no more than 12 aontbs prior to initiation of the adainistrative 
action. In an effort to provide consistent application of the 
Agency's civil penalty authorities, this penalty policy will serve 
as the civil penalty quidance used in calculatinq adainistrative 
penalties under Section lll(d) of the Act and will be used in 
calculatinq a ainimua settlement amount in civil judicial cases 
brought under Section lll(b) of the Act. 

In calculatinq the penalty amount which should be souc;bt in an 
administrative coaplaint, the economic benefit of noncoapliance and 
a qravity component should bl calculated under this penalty policy 
using the most aqqressive assumptions supportable. Pleadinqs vill 
always include the full economy benefit coaponent. As a qeneral 
rule, the qravi ty component of the penalty plead in adainistrati ve 
complaints may not be mitigated. However, the gravity coaponent 
portion of the pleac1 penalty may be mi tiqated by up to ten per cent 
solely for d·egree of cooperation. Any mi ti;ation for this factor 
must be justifiec1 under section II.B.4.b. of this Policy. The"\ 
total mitigation for qood faith efforts to co.,ly tor purpose of } 
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determining a settlement amount may never exceed thirty per cent. 
Applicacle adjustment factors which aggravate the penalty aust be 
included in tbe amount plead in the ac:tainistrative coaplaint. 
Where key financial or cost figures are not available, for exaaple 
those costs invol vec1 in ._calculating the BEN calculation, the 
highest fiqures supportable shoul~ be used • 

.. 
This policy will ensure the penalty plead in the coaplaint is 

never lower than any revised penalty calculated later based on more 
detailed information. It will also encouraqe.sources to ·provide 
the litigation team with the more accurate cost or financial 
information. The penalty may then be recalculated during 
negotiations where justified under this policy to reflect any 
appropriate adjustment factors. In ac:tainistrative cases, where the 
penalty is recalculated ~ased upon information received in 
negotiations or the prehearing exchanc;e, the administrative 
complaint must be amended to reflect the new aaount if the case is 
c;oinc; to or expected to c;o to hear inc;. This will ensure the 
complaint reflects the amount the government is prepared to justify 
at the hearing. This pleading policy also fulfills the o~lic;ation 
of 40 c.r.R. § 22.14(a)(5) that all administrative complaints 
include "a statement explaininq the reasoninq behind.the proposed 
penalty." 

Thi~ policy reflects the factors enumerated in Section llJ(e) 
that the court (in Section ll3(b) actions) and the Administrator 
(in Section ll3(d) actions) shall take into consideration in the 
assessment of any penalty. These factors. include: ._the size of 
the business, the economic impact of the penalty on the business, 
the violator's full compliance history and c;ood faith efforts to 
comply, the duration of the violation, payaent by the violator. of 
penalties assessed for the same violation, the econoaic benefit of 
noncompliance, the seriousness of the violation and suCh other -
factors as justice may require. 

This document is not meant to control the penalty amount 
requested in judicial actions to enforce existinc; consent decrees.' 
In judicial cases, the use of this guidance is liaited to pre-trial 
settlement of enforcement actions. In a trial, government 
attorneys may find it relevant and helpful to introduce a penalty 
calculated under this policy, as a point of reference in a demand 
for penalties. However, once a case goes to trial, c;overnment 
attorneys should demand a larger penalty than the minimum 
settlement fiqure as calculated under the policy. 

' In these actions, EPA will normally seek the penalty amount 
dictated by the stipulated penalty provisions of the consent 
decree. If a consent decree contain• no stipulated pena~ty 
provisions, the case development team should propose penal tl.es 
suita~le to vindicate the authority of the Court. 

• 

··,::~ 
-~ 
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The general policy applies to •oat Clean Air Act violations. 
There are some types ot violations, however, tbat bave 
characteristics which ..Xe the use ot tbe qeneral policy 
inappropriate. These are treateCS..-in separate CJU.idance, included u 
appe~cUces. Appendix I covers violatiou of PSD/IfSR penit 
req\u.rements. Appendix·. II deals vi th the c,ravi ty coaponent tor 
vinyl chloride NESKAP violations. Appendix III covers tbe econoaic 
benefit and ;ravity co•ponenta tor asbestos RISBAP de.olition an4 
renovation violations. The general policy appli• to violations ot 
volatile organic coapound regulations vbere the ..thod of 
compliance involves installation of control equi~nt. separate 
quidance is provided tor voc violators vbidl coaply throuqb 
retoraulation (Appendix IV). Appendix VI deals with the c,ravity 
component tor volatile hazardous air pollutants violations. 
Appendix VII covers violations of the residential wood·beaters NSPS 
requlations. Violations of tbe requlationa to protect 
stratospheric ozone are covered in Appendix VIII. Tbese appendixes 
specify bow the qravity component and/or econoaic benefit 
components will be calculated tor these typea of violations. 
Adjustment, aqqravation or aitiqation, of penalties calculated 
under. any of· tbe appendixes is qoverned by tbi8 qeneral penalty 
policy. 

This penalty policy contains two coaponenta. Pirst, it 
describes how to achieve the goal of deterrence tnrouqb a penalty 
that removes the economic benet it ot noncoapliance and reflects the 
qravi ty of the violation. second, it diacuases adjuatlient factors 
applied so that a fair and equit&Dle penaltY will r•ult. The 
litiqation teama should calculate the full econo.ic benefit and 
gravity components and then decide Whether any of the adjuataent 
factors applicable to either component are appropz-iate. 'l'be final 
penalty obtained should never be lower tban the penalty calculated 
under this policy takinq into account all appropriate adjuataent 
factors incluainq litigation risk and inability to pay. 

All · consent aqreaenta should state that penal ties paid 
pursuant to this penalty policy are not daductib~e tor federal tax 
purposes unde~ 21 u.s.c. I l62(t). 

a With respect to civil judicial cases, tbe litiqation teaa 
will consist of the Aasistant Reqional counael, ~· Office of 
Enforcement attorney, the Assistant United States Attorney, the 
Department of Justice attorney from the Environaental lnforceaent 
section, and EPA technical professionals uaiqned to tbe case. 
With respect to adainistrative cases, the litivation teaa will 
;enerally consist of the EPA technical prof .. aional and Assistant 
Reqional counsel assiqned to the case. The reco ... ndation ot the 
litiqation teu must be unanimous. If a unaniiiOU position caMot 
be reached, the matter should be escalated and a decision aade by 
EPA·ancl the Department of Justice manaqers, as required. 

-
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The procedures set out in this document are intended solely 

for the quidance of government personnel. They are not intended 
and cannot be relied upon to create ri;hts, substantive or 
procedural, enforceaole by any party in liti;ation with the united 
States. The Agency reserves the right to act at variance with this 
poli~y and to change it at any ti~e without public notice. 

This penalty policy is effective immediately with respect to 
all cases in which the first penalty offer has not yet been 
transmitted to the opposinq party. 

II. THE PRELIMINARX PETERBENCE AHOUBT 

The February 16, 1984, Policy on Civil Penalties establishes 
deterrence as an important goal of penalty ~ssessment. More 
specifically, it says that any penal~y should,~~~, minimum, remove 
_any significant economic benefit resultinq from noncompliance. In 
addition, it should include an amount beyond recovery of the 
economic benefit to reflect the seriousness of the violation. That 
portio~ of the penalty Which recovers the economic benefit of 
noncompliance is referred to as the "economic benefit component:• 
that part of the penalty which ref lecta the seriousness of the 
violation is referred to as the "qravity component. • When 
combined, these two components yield the •preli~nary deterrence 
amount.• · 

This section provides quidelines for calculatin; the economic 
benefit component and the qravity compo"ent. It will also discuss 
the 1 imi ted circumstances which justify ad justin; ei tber coaponent. 

A. THE ECONOMIC BENEFIT COMPONENT 

In order to ensure that penal ties recover any siqnif icant 
economic benefit of noncompliance, it is necessary to have reliable 
methods to calculate that benefit. The existence of reliable 
methods also strenqthens the Agency's position in both litiqation 
and negotiation. This section sets out quidelines for computinq 
the economic benet it component. It first addresses costa Wbich are 
delayed by noncompliance. Then it addresses costa Wbich are 
avoided completely by noncompliance. It also identifies issues to 
be considered when computing the economic benefit component for 
those violations where the benefit of noncoapliance results from 
factors other than cost savings. The section concludes with a 
discussion of the limited circumstances where the econoaic benefit 
component may be mitiqated. 

1. Benefit from delayed costs 

In many instances, the economic advantaqe to be derived from 
noncompliance is the al)il~ty to delay aakinq the e~nditu7es 
necessary to achieve compl1ance. For exuple, a. fac1lity Whlch 
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fails to install a scrubber will eventually have to spend tbe aoney 
needed to install the scrubber in order to achieve coapliaftce. 
But, by deferring these capital coats until IPA or a sute takes aft 
enforcement action, that facility has achieved aft aconoaic benefit. 
Among the types of violations wh~cb aay ruult in savinqa froa 
deferred cost are tb• followinq: • · · .. 

• Failure to install equipaant needed to ••t aission 
control standards. 

• Failure to effect proc••• cban9es needed to reduce 
pollution. 

• Failure to teat where the teat •till .uat be performed. 

• Failure to install required aonitorinq equi~nt. 

The economic benefit of delayed compliance should be co.puted 
uaing the "Methoc:toloqy for computinq tbe lc:onoaic lenefit of 
Noncompliance," which is Technical Appendix A of the ap User' • 
Manual. This docuaant provides a aathoc:t for coaputinq tbe economic 
benefit of noncompliance baaed on a detailed econoalc analysis. 
The aathod is a refined version of the aethod ued in tbe previous 
Ciyil Penalty PQli;y issued July 8, 1180, for tbe Clean Water Act. 
and the Clean Air Act. ID is a coaputar proqraa available to the 
Regions for perfonaing the analysis. Questions concamift9 the BEN 
modal should be directed to the Proqraa Development and Training 
Branch in the Office of Enforcement, FTS 475•6777. 

2 •. Benefit from avoided coat• 

Many types of violation• enable a violator to avoid 
permanently certain costs associated witb coapliance. These 
include cost savings for: 

• 

• 

• 

• 

• 

Disconnecting or failing to properly operate and maintain 
existing pollution control aqui~nt (or other aquipaent 
if it affects pollution control). 

railure to eaploy a sufficient naber of adequately 
trained staff. 

Failure to aatat>liah or follow precautio~ Mthods 
required by requlationa or peraita. 

Removal of pollution equipment. ruultift9 in process, 
operational, or maintenance savinqs. 

Failure to conduct a test which is no lonqer required • 
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• Disconnecting or failing to properly operate and aaint~in 
required monitoring equipment. 

• operation ana maintenance of equipment that the violator 
failed to install. 

Th• benefit from avoided eo~s must also be computed using 
methodoloqy in Technical Appendix A of the BEM uaer'• Kanual. 

The benefit from delayed and avoided costs is calculated 
together, using the BEN computer proqraa, to arrive at an aaount 
equal to the economic benefit of noncompliance for the period from 
the first provable date of violation until the date of compliance. 

As noted above, the BEN model may be used to calculate only 
the economic benefit accruing to a violator through delay or 
avoidance of the costs of complying with applicable requirements of 
the Clean Air Act ana its implementin; requlations. There are 
instances in which the BEN methoaoloqy either cannot compute or 
will fail to capture the actual economic benefit of noncompliance. 
In those instances, it will be appropriate for the A;ency to 
include in its penalty analysis a calculation of the economic 
benefit in a manner other than that provided for in the BEN 
methodoloqy. 

In some instances this may include calculatinq and includin; 
in the economic benefit component profits froa illeqal activities. 
An example would be a source operating without a preconstruction 
review permit under PSO/MSR requlations or without an operating 
permit under Title v. In such a case, an additional calculation 
would be performed to determine the present value of these ille;al 
profits which would be added to the BEN c•lculation for .. the total 
economic benefit component. care must be taken to account for the 
preassessea delayed or avoided costs included in the BEN 
calculation when calculatin; illeqal profits. Otherwise, these 
costs could be assessed twice. The delayed or avoided costs 
already accounted for in the BEN calculation should be subtracted 
from any calculation of ille;al profits. 

3. Adjusting the Economic Benefit Cqm;cnent 

As noted above, settlinCJ tor an amount Which does not recover 
the economic benefit of noncompliance can encoura;e people to wait 
until EPA or the State be;ins an enforc ... nt . action before 
complying. For this reason, it is general Aqency policy not to 
adjust or mitigate this amount. ·There are three general 
circumstances (described below) in Which ~tiqatinq the economic 
benefit component may be appropriate. However, in any individual 
case where the Agency decides to mi tiqate the econoaic ~nef it 
component, the litigation team must detail ~ose reasons 1n the 
case file and in any memoranda accompany1n9 the settlement. 
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Following are the limited circwutances in Vbic:h EPA can 
mitigate the economic benefit component of tbe penalty: . 

a. Economic benefit component involves insiqnificant 
amount · 

Assessing the econaic benefit coaponent and sUbfequent 
nec;otiations will often represent a sW.tantial co.a1 taent of 
resources. Such a coai bent aay not be warranted in cues were 
the uc;nitude of the econoaic: benefit coaponent is not. likely to be 
siqnificant because it is not likely to have substantial financial 
impact on the violator. For this reason, tbe litigation teaa has 
the discretion not to seek the econoaic })enefit coaponent where it 
is less than $5, ooo. In exercising that discretion, the litigation 
teaa should consider tbe following factors: · 

• Impaet on yiolator: The likelihood that assessinq the 
economic benefit component as part of tbe penalty will 
have a noticeable effect on tbe violator's coapetitive 
position or overall profits. If no sucb effect appears 
likely, the benefit component sbould. probably not be 
pursued. 

• Tnt aizt of tnt ;rayity eapgnent: If tbe qravity 
component is relatively -11, it. •Y not provide a 
sufficient deterrent, by itself, to achieve tbe goals of 
this policy. In situations like this, tbe litigation 
teaa should insist on including the econoaic benefit 
component in order to develop an adequate penalty. 

b. Compelling public concerns 

The Aqency recoqnizes that there aay be sa.e instances where 
there are compelling public con~erns that would. not be served by 
taking a case to trial. In such instances, it uy becoae necessary 
to consider mitigatinq the economic benefit coaponent. 'l'bis aay be 
done only if it is absolutely necessary to preserve the 
countervailinCJ public interests. Sueb settl ... nt aight be 
appropriate vbere the following circumstances occur: 

• Tbe econoaic benefit component aay be aitigated. where 
recovery would. result in plant closinqs, bankruptcy, or 
other extreae financial burden, and tbere is an iaportant 
public interest in allowinq tbe fin ·to continue in 
business. Alternative payment plea, suCh •• installaent 
payments with interest, should. be fully explored before 
resorting to this option. otherwise, the Agency will 
c;ive the perception that shirkinq one's enviroMental 
responsibili:ies is a way to keep a failin; enterprise 
afloat. This exemption does not apply to situations 
where the plant was likely to close anyway, or where 
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there is a likelihood of continued harmful noncompliance. 

The economic benefit component may also be aitiqated in 
enforcement ac:~ion~ ~qainst nonprofit p~lic entities, 
such as municl.pall.tl.es and pUblicly-owned utilities 
where assessment. threat•!'\• to disrupt continued provisio~ 
of essential pUblic serVices. 

c. Concurrent Section 120 administrative action 

EPA will nat usually seek to recover the economic benefit of 
noncompliance from one violation under both a Section 113(b} civil 
judicial action or 113(d) civil a~inistrative action and a Section 
120 action. Therefore, if a section 120 administrative action is 
pendinq or has been concluded aqainst a source for a particular 
violation and an administrative or judicial penalty settlement 
amount is being calculated for the same violation, the economic 
benefit component need not include the period of noncompliance 
covered by the Section 120 administrative action. 

In these cases, although the Agency will not usually seek 
doW,le recovery, the litigation teu should not automatically 
mitigate the economic benefit component by the aaount assessed in 
the Section 120 administrative action. The Clean Air Act allows 
dual recovery of the economic benefit, and so each case must be 
considered on its individual merits. The Agency aay mitigate the 
economic benefit component in the administrative or judicial action 
if the litigation teu determines such a settlement is equitable 
and· justifiable. The litigation teu should consi~•r in making 
this decision primarily whether the penalty calculated without the 
section 120 noncompliance penalty is a sufficient deterrent. 

B. THE· GRAVITY COMPONENT 

As noted a=cve, the policy on Civil panalti•• specifies that 
a penalty, to achieve deterrence, should recover any economic 
benefit of noncompliance, and should also include an amount 
reflecting the seriousness of the violation. Section 113 (e) 
instructs courts to take into consideration in setting the 
appropriate penalty uount several factors including the size of 
the business, the duration of the violation, and the seriousness of 
the violation. These factors are reflected in the "gravity 
component." This section of the policy establishes an approach to 
quantifying the gravity component. 

Assigning a dollar figure to· represent the qravi ty of the 
violation is a process which must, of necessity, involv.e ~he 
consideration of a variety of factors and circumstances. L1nk1ng 
the dollar uount of the gravi. ty com~nent to these o~jecti ve 
factors is a useful way of insuring that violat1ons of 
approximately equal seriousness are treated the same way. These 
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objective factors are designed to reflect those listed in S.ction 
l13(e) of the Act. 

The specific objective fac~ors in this civil penalty policy 
desiqned to measure the s~iousn~s of ·the violation and reflect 
the considerations listed in the Clean Air Act are aa follo¥8: 

• Ac:tual or ;o••ible hana.: This factor focuses on Wbether 
( ancl to vha~ extent) the a=i vi~ of tbe defendant 
actually resulted or vas likely to r..ul~ 1ft the aission 
of a pollutant in violation of tbe level allowed by an 
applicGle State Iaplementation Plan, federal regulation 
or perait. 

• Impon:anee to the regulatory aeheM: ftis factor. focuses 
on the iaportance of the requir ... n~ to ac:b.ievinCJ the 
qoals of the Clean Air Act and ita i~l-ntinCJ 
requlations. For exaaple, tbe NSPS re;ula~ions require 
owners and operators of new sourc .. to conduct uaissions 
testinCJ and report the resulta vi~n a CU"tain. ti• 
after •~art-up. If a source own.- or operator cloe8 not 
report the tea~ resul u, EPA would bave no vay of Jcnovinq 
whether that source is coaplyinq vitb NSPS aissions 

' liaita. 

• size gf yiolatgr: The C)Z'avi~ coaponent should be 
increased, in proportion to the size of ~ violator's 
business. 

The asses1ment of the first qravity co.ponent factor listed 
above, actual or possible hara arisin; froa a violatlon, is a 
complex matter. For purposes of deterainint bow serious a CJiven 
violation is, it is possible to distinquish violations based on 
certain considerations, includinCJ the followin;: 

• 

• 

• 

»ount of RQllut;ans;: Adjustaenta based on tbe aaount of 
the pollutant eaitted are appropriate. 

sg•itiyi~y gf tb• enyirgnmant: ftis factor focuses on 
vbere the violation occurred. ror exuple, excessive 
aissions in a nonattainaent aru are usually .ore 
serious than excessive emissions in an a~tainaent area. 

Tgxieity gf tb• pgllutant: Violations involvin; toxic 
pollutants regulated· by a National laissiona Standard for 

·Hazardous Air Pollutants (NESHAP) or listed uncler Section 
112(b)(1) of tbe Act are more serious ancl sbOuld result 
in larger penalties. 

• 
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Tht len;th. ot t;m• a violation continues: Generally, the 
lonqer a v1olat1on continues uncorrected, the greater the 
risk of hara. 

Size ot violator: A ~orporation's size is indicated by 
its stockholders' equit¥ or •net worth." This value 
which is calc~lated by addinq the value of capital stock' 
capital surplus, and accWDulated · retained earninqs: 
corresponds to the entry for "worth• in the Dun ancl 
Bradstreet reports for publicly traded corporations. The 
simpler bookkeepinq methods .. ployed by sole 
proprietorships and partnerships allow determination of 
their size on the basis of net current assets. Net 
current assets are calculated by su.btractinq current 
liabilities from current assets. 

The followinq dollar amounts assiqned to each factor shoulcl bl 
adcled together to arrive at the total gravity component: 

1. Actual or possible harm 

a. Level of violation 

Percent AQOVe Standard' 
1 - 30, 

31 - 60, 
61 - 90, 
91 - 120, 

121 - 150, 
1S1 - 180' 
181 - 210, 
211. - 240, 
241 - 270, 
271 - 300, 
over 300' 

Dollar A.mount 
$ 5,000 
10,000 
15,000 
20,000 
25,000 
30,000 
35,000 
40,000 
45,000 
50,000 
50,000 + $5,000 tor each 30' or traction 
of 30' increment U»ove the standard 

This factor should be used only for violations of e•issions 
standards. ordinarily the highest documented level of violation 
should be used. If that level, in the opinion of the litiqation 
team, is not representative of the period of violation, then a more 
representative level of violation may be used. Tbis fiqure should 
be assessed for each emissions :violation. ror exaaple, if a source 
which emits particulate matter is subject to both an opacity 
standard and a mass emission standard and is in violation of both 
standards, this fiqure should be assessed for both violations. 

' compliance is equivalent to ot above the emission stanclarcl. 

-~ 
L 



-~· 

-· 11 -

b. Toxicity of the pollutant 

Violations of NESHAPs emission standu'da not handled by a 
sepa::ate ap~ndix and non-NES~ eaissicm violationa involvinq 
pollutants ll.sted in Section 111 (b)( 1) of 1:be ·Clean Air· Act 
Amendments of 19to•: $15,000 for each hazardous air fOllutant for 
Wbich there is a violation. 

c. Sensitivity of environaent (for SIP and MIPS cases 

The penalty uount elected should be bued on the status of 
the air quality control :istrict in question vitb respect to the 
pollutant involved in th• violation. . 

1. Nonattainment Areas 

i. ozone: 

Extreme 
severe 
serious 
Moderate 
Marqinal 

$18,000 
16,000 
14,000 
12,000 
10,000 

ii. carbon Monoxide and Particulate Matter: 

serious 
Moderate 

$14,000 
12,000 

iii. All other Criteria Pollutanu: Slo,·ooo 

2. Attainaent area PSD Class I: S 10,000 

3. Attainment area PSD Class II or III: $ 5,000 

d. Lenqth of tiae of violation 
, . 

'l'o detenine the lenqth of tiae of violaion for purpoaea of 
calculatinq a penalty under this policy, violationa do\lld be 
assuaed to be continuou. fro• the first provable date of violation 
until the aource deaonatrates compliance if thee baw been no 
siqnificant proceas or operational. cbanqea. Xf tbe 80UZ'Ce haa 
affirmative evidence, auch as continuous m••ion JMmitoriftCJ data, 

• An example of a non-NESHAP violation involving a hazardous 
air pollutant would be a violation of a volatile orqanic coapound 
(VOC:) standard in a State Implementation Plan involvinq a vee 
contained in the section 112(b)(1) list of pollutants for Vbicb no 
NES~ has yet been promulqated. 
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to show that the violation was not continuous, appropriate 
adjustments should be made. In determining the lenqth of 
violation, the litiqation team should take full advantaqe of the 
presumption reqardinq continuous violation in sectioa lll(e)(2). 
This t iqure should be assessed separately for each violation, 
includinq procedural violations1such as aonitorinq, recordkeepinq 
and reportinq violations. ror e~ple, if a source violated an 
emissions standard, •· testinq requireaent, and a reportinq 
requirement, three separate lenqth of violation fiqures should be 
assessed, one for each of the three violations based on bow lonq 
each was violated. 

Mgntha Polla:r:;s 
0 - 1 $ 5,000 
2 - 3 8,000 
4 - 6 12,000 
7 - 12 15,000 

13 - 18 20,000 
19 - 24 25,000 
25 - 30 30,000 
31 - 36 35,000 
.37 - 42 40,000 
43 - 4•8 45,000 
49 -54 50,000 
55 ~ 60 55,000 

2. Importance to the requlatory scheme 

The followinq violations are also very siqn'ifl.cant in the 
regulatory scheme and therefore require the assessment of the 
tollowinq penalties: 

work Practice Standard Violations: 
- failure to perform a work practice requirement: 
$10,000•15,000 

(See Appendix III for Asbestos HESHAP violations.) 

Reporting and Motification Violations: 
- failure to report or notify: $15,000 
- late report or notice: $5,000 
- incomplete report or notice: $5,000 - $15,000 
(See Appendix III for Asbestos MISHAP violations.) 

Recordkeepin; Violations: 
- failure to keep required records: $15,000 
- incomplete record~: $5,000 - $15,000 

. . 
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~stinq Violations: 
- failure to conduct required· perfonance testinq or 

testinq usinq an iaproper test Mthoda $15,000 
- late performance test or perfoz:winq a r-..ired test 

aethod usinq an lnc;orrect procedure: $5, 000 
·~ . 

~ttinq Violations: 
- failure to obtain an operatinq ~t: $15,000 
- failure to . pay perait fM: - section 

502(b)(3)(C)(ii) Of the Act 

Baission control Bqui~nt Violations: 
- failure to operate and uintain control equipment 
required by the Clean Air Act, its iapleHntinq 
requlations or a permit: $15,000 

intermittent or iaproper operation or aaintenance of 
control equipment: $5,000•15,000 

Monitoring Violations: 
- failure to install monitorinq equip.ent required by 
the Clean Air Act, i u impleaentinq. repletions or a 
permit: $15,000 
- late installation of required .onitorinq equi~ent: 
$5,000 
- failure to operate and uintain required .onitorinq 
equipment: $15,000 

Violations of Adllinistrative orders•: $15,000 

Section 114 Requests for Inforaation Vlolatiana: 
- failure to respond: $15,000 . 
- incoaplete response: $5,000 - $15,000 

COJIPliance ceztJ.fication Violatiana:. 
- failure to subait a certification: $15,000 
- late certifications: $5,000 
- incoaplete certifications: $5,000 ~ $15,000 

ViolatiOIUI of Pen! t SCbedules of co.pli..,.: 
- failure to aeet interia deadline8: $5,000 
- failure to subait proqresa reporta: $15,000 
- incoaplete proqresa reports: $5,000 - $15,000 
- late proqreaa reports: $5, ooo 

•· This fiqure should be assessed even if the violation of the 
administrative order is also a violation of another requireaent of 
the Act, for exuple a NESHAP or NSPS requireaent. In this 
situation, the fiqure for violation of the adainistrative order is 
in addition to appropriate penal tiea for vlolatinq the · other 
requireaent of the Act. 
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A penalty range is provided for work practice violations to 
allow Regions some discretion depending on the severity of the 
violation. Complete disregard of work practice requir ... nts shoulct 
be assessed the full $15,000 penalty. Penalty ranqes are provided 
tor incomplete notices, reports, anct reeorctkeepinq to·allow the 
Regions some discretion 'depending on the seriousness of the 
omissions and how critical they are to the regulatory proqraa.· If 
the source omits information in notices, reports or recorcts wbich 
document the source's compliance status, this oaission shoulct be 
treated as a failure to meet the requirement and assessed $15,000. 

A late notice, report or test shoul4 be eonsi4ere4 a failure 
to notify, report or test if the notice or report is subaitted or 
the test is performed after the objective of the requireaent is no 
longer served. For example, if a source is required to sUbmit a 
notice of a test so that EPA may· observe the test, a notice 
received after the test is performed would be eonsictered a· failure 
to notify. 

Each separate violation under this section sboul4 be assessed 
the corresponding penalty. For exuple, a ISPS source aay be 
required to notify EPA at startup and be subject to a separate 
quarterly reporting requirement thereafter. If the source fails to"\ 
submit ~e ini~ial start-up notice and violates the . subsequent 1 -report in~ requirement, then the source sbould be assessed $15, ooo ' 
under. this section for each violation. In addition, a lenqtb of ' 
violation fiqure should be assessed for each violation basad on how J 

long each has been violated. Also, a fiqure reflecting the size of 
the violator shoul4 be assessed once for the ease as •vbole. If, J 
however, the source violates the saae reportinq raquiraent over a 
period of time, for example by failinq to subait quarterly reports 
tor one year, the source shoul4 be assessed one $15,000 penalty 
under this section for failure to sUbmit a report. In addition, a • 
lenqth of violation figure of $15,000 for 12 .antbs of violation 
an~ a size of the violator figure should be assessed. 

J. Size of the violator 

Net worth (corporations):· or net current asseta (partnerships 
and sole proprietorships): 

Under $100,000 
$100,001 - $1,000,000 

1,000,001 - 5,000,000 
5,000,001 - 20,000,000 

20,000,001 - 40,000,000 
40,000,001 - 70,000,000 
70,000,001 - 100,000,000 

over 10o,ooo,ooo 

$2,000 
5,000 

10,000 
20,000 
35,000 
50,000 
70,000 
?O, 000 + $25,000 for every 
additional $30,000,000 or 
fraction thereof 
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In the case of a company with more than one facility I the size 
of the violator is determined based on the co.pany'• entire 
operation, not just the violatinc; facility. With requcl to parent 
and suDsidiary corporations, only the size of the entity aued 
should be considered. Where t.h• ·•ize of tbe violator fi9UZ'e 
r~prese~ts over 50t of t!)e total preliainary deterrence a.ount, the 
l~tic;at~on teaa .. Y redUce the size of the violator fiqure to 50t 
of the preliainary deterrence aaount. .. - · · 

The process by vtUch the qravi ty coaponent vu computed aust 
be memorialized in the case file. Coabinin9 the econoaic benefit 
component with the qravity coaponent yields the preliminary 
deterrence amount. 

4. Adjuatin; the Gravity Component 

The second c;oal of the Policy qn Ciyil r.nalti•• ia the 
equitable treatment of the rec;ulated ccmaunity. one iaportant 
mechanisa for promotinc; equi tGle treataent ia to include the 
economic benefit component discussed abov• in a civil penalty 
assessment. This approach preventa violaton froa benet i ttift9 
economically froa their noncompliance relative to parties vbich 
have complied with environaental requir .. enta. 

In addition, in order to proaote equity, the ayata for 
penalty assessment aust have enouc;h flexil:»ility to account for the 
unique facta of each case. Yet it still auat produce consistent 
enouc;h resulta to ensure aiailarly-aituated violator• are treated 
similarly. This is accoapliahed by identifyinq uny of the 
leqitimate differences between cases and providinc; quidelinea for 
how to ad just the qravi ty component aaoqnt vbeft those facta occur. 
The application of these adjustments to the qravity component prior 
to the coJIIJDencement of nec;otiation yields the initial ainimu. 
settlement amount. DU.rinc; the course of nec;otiation, the 
li tic;ation team .. Y further adjust this figure baaed on new 
information learned durinc; nec;otiationa and 4iacovery to yield the 
adjusted ainiaua settleaent amount. 

The purpose of this section ia to eatGliah adjus~t factors 
which promote flexibility while maintainift9 national canaiatency. 
It seta quidelinea for adjustinc; the qravity coaponent which 
account for aoae factors that frequently diatinpiah different 
cases. Those factors are: dec;r•• of villfulneaa or ne;lic;ence, 
deqree of cooperation, history of noncoapliance, and environaental 
duac;e. These adjustaent factors apply only to the qravity 
component and not to the economic benefit coaponent. Violators 
bear the burden of juatifyinc; mi tic;ation adjustaenta they propose. 
The gravity coaponent aay be miti;ated'only. to~ deqr .. of 

~ . ...... 
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cooperation as specified in II.B.4.b. The qravity coaponent uy be 
aqqravated by as much as lOOt for the other factors discussed 
below: degree ot willfulness or neqligence, history of 
noncompliance, and environment&~ damage. 

-
.The litiqation te~ is required to base any adjustment of the

qravlty component on· the factors mentioned and to carefully 
document the reasons justifyinq its application in tbe particular 
case. The entire litigation _teo must aqrH to any adjustllents to 
the preliminary deterrence aaount. Meabers of the litigation· teo 
are responsible for ensuring their manaqeaent also agrees with any 
adjustments to the penalty proposed by the litigation te~. 

a. pegree of Willfulnesa or Nagliganee 

This factor may be used only to raise a penalty. Tbe Clean 
Air Act is a strict liability statute tor civil actions, so that 
willfulness, or lack thereof, is irrelevant to the deteraination of 
lec;al ·liability. However, this does not render the violator's 
willfulness or nec;liqence irrelevant in assessinq an appropriate 
penalty. Knowinq or willful violations can ;ive rise to criainal 
liability, and the lack of any neqliqence or willfulness would 
indicate that no addition to the penalty based on this factor i~ 
appropriate. Between these two extremes, the willfulness or 
neqliqence of the violator should be reflected in the uaount of the 
penalty. 

In assessinq the deqree ot willfulness or neqliqence, all ot 
the followinq points should be considered: 

• The deqree ot control the violator·had over ~e events 
constituting the violation. 

• The foreseeability of the events constitutinq the 
violation. 

• 

• 

The level of sophistication within the industry in 
dealinc; with compliance issues or the accessibility of 
appropriate control technology (it this intoraation is 
readily available) • This should be balanced against the 
tecbnoloqy-torcinc; nature ot the statute, Where 
applicable. 

The extent to which ·the violator in tact knew of the 
lec;al requirement which was violated. 

b. De;r•• gf Cpgperatign 

The dec;ree of cooperation of the viol~tor in remedy~nq the 
violation is an appropriate factor to cons1der in adjust1n9 the 
penalty. In some cases, this factor may justify aqqravation of the 

.,. 
-~1! 
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~ravity component C.cause the source is not aakin; efforts to co .. 
1nto compliance and is neqotiatinq with the aqency in bad faith or 
refusinq to neqotiate. This factor aay justify aiti;ation of the· 
gravity component in the circumat,nces specified below vbere the 
violator institutes comprehensive C'Orrective action after discovery 
of the violation. Proapt correction of violationa will be 
encouraqed if the violator clearly sees that i~ vill be financially 
diaadvantaqeoua to liti;ate without reaedyint noncoapliance. IPA 
expecta all sources in violation to co.. into coapliance 
expeditiously and to nt;otiate in qood faith. T.berefore, 
aiti;ation baaed on this factor is liaited to no .are than lOt of 
the gravity component and is allowed only in tbt follovinq three 
situations: 

1. Prompt rtporting of noneoaplianee 

.The qravity component aay be aiti;ated wben a source promptly 
reports ita noncompliance to EPA or the state or local air 
pollution control aqency where there is no leqal obliqation to do · 
so. 

2. prgmpt cgrrtctign gf tnyirpnwantal prgbl ... 

The qravity coaponent aay also be aititated wbere a source 
makes extraordinary efforts to avoid viola~inq an i.ainent 
requirement or to coae into compliance after leaminq of a 
violation. such efforts aay include payin; tor extra work shifts 
or a premium on a contract to have control equipaeJ:tt installed 
sooner or shuttinq down the facility until it is operatinq in 
compliance. 

3. Cogperation during pre-filing inyeatiga:t,ign 
-

some mi tiqation uy also be appropriate ill instances where the 
def•ndant is cooperative durin; EPA's pre•filin; investiqation of 
the source's compliance status or a particular incident~ 

c. Histgry gf Ngncgmplianct 

This factor .. Y be used only to raise a penalty. !Vidence 
that a party has violated an environaental requir .. ent before 
clearly indicates that the party was not det~~ad by a previous 
governmental enforcement response. Unless one of tba violations 
was caused by factors entirely out of the control of tba violator, 
the penalty should be increased. The litiqa~ion teu should check 
for and consider prior violations under all environaental statutes 
enforced by the Aqency in determininq the aaount of the adjustment 
to be made under this factor. . 

' In determininq the size of this adjustJDtnt, tbe litiqation 
team should consider the followinq points: 

• Similarity of the violation in question to prior 
violations. 

-. 

-
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• Time elapsed since the prior violation. 

• 

• 

The number of prior violations. 

Violator's response to prior violation(s) with re;ar~ to 
correcting the previous ,.problem and attempts to avoid 
future violat~~ns. 

The extent to which the gravity coaponent bas already 
been increased due to a repeat violation. cror example, 
under the Asbestos Demolition and Renovation Penalty 
Policy in Appendix III.) 

A violation· should generally be considered •siailar• if a 
previous enforcement response should have alerted the party to a 
particular type of compliance problem. soae facts indicating a 
"similar violation" are: 

• Violation of the same permit. 

• Violation of the sue emissions stanc1arct. 

• Violation at the sue process points of a source • 

• Violation of the same statutory or regulatory provision • 

• A similar act or omission • 

For ·purposes of this section, a •prior violation• ·includes any 
act or omission resulting in a State, local, or federal enforcement 
response ( ~, notice of violation, warninc; letter., aCS.inistrati ve 
order, field citation, complaint, consent decree,- consent 
aqreement, or administrative and judicial order) under any 
environmental statute enforced by the Agency unless subeequently 
dismissed or withdrawn on the qround.s that the party vas not 
liable. It also inclu~es any act or oaission for which the 
violator has previously been ;iven written notification, however 
informal, that the requlatinq agency believes a violation exists. 
In researchin; a defendant's compliance history, the litiqation 
team should cbeck to see if the defendant has been listed pursuant 
to Section 306 of tbe Act. 

In the case of large corporations with uny c!ivisiona or 
Wholly-owned subsidiaries, it is soaeti .. s difficult to determine 
whether a prior violation by the parent corporation sbould·triq;er 
the adjustments described in this· section. lev ownership often 
raises similar problems. In makinc; this detenaination, the 
litiqation team should ascertain who in the orc;anization exercised 
or had authority to exercise control or oversi9bt responsibility 
over the violative conduct. Where the parent corporation exercised 
or had authority to exercise control over the violative conduct, 

~ ., 
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the parent corporation's prior violations should be considered part 
of the subsidiary or division's compliance history. · 

In general, the litigation team should begin with the 
assumption that if the same · corporation vas involved, the 
adjustment for history o.f noncompliance should apply. Ift addition, 
the teaa should be vary· of a party chanqinq operations or shiftinq 
responsibility for compliance to different CJrOUP8 . u a way of 
avoidinq increased penalties. The Aqency .. y find a consistent 
pattern of noncompliance by aany divisions or a~idiaries of a 
corporation even though the facilities are at different qeo;raphic 
locations. This often reflects, at best, a corporate-vide 
indifference to environmental protection. consequently, the 
adjustment for history of noncompliance should apply unless the 
violator can demonstrate that the other violatinq corporate 
facilities are under totally independent control. 

d. Enyironmental Damage 

Although the qravity component already reflects the ..aunt of 
environmental damaqe a violation causes, the litiqation teaa .. Y 
further increase the qravi ty component baaed on severe 
environmental damage. AS calculated, the qravity c011ponent takes 
into account such factors as the toxicity of the pollutant·, the 
attainment status of the area of violation, the lenqth of tiM the 
violation continues, and the deqree to- vbicb tile source has 
exceeded an emission limit. However, there aay be cases vbere the 
environmental damage caused by the violation is so severe that the 
gravity component alone is not a sufficient deterrent, for axaaple, 
a siqnificant release of a toxic air pollutant in a populated area;. 
In these cases, aqqravation of the ;ravi ty coaponent aay be 
warranted. 

III. LITIGATION RJSK 

!'he preliminary deterrence amount, both econoaic benet it and 
gravity coaponents, aay be aitiqated in appropriate circuastances 
based on litiqation risk. several types of litiqation risk aay be 
considered. Por example, reqardless of tbe type of violations a 
defendant has co .. itted or a particular defendant's reprehensible 
conduct, !PA can never deund aore in civil penal ties than . the 
statutory aaximua (twenty-five thousand dollars per day per 
violation). In calculatinq the statutory aaxiaua, the ·litiqation 
team should assume continuous noncompliance froa the first date of 
provable violation (takinq into account tile five year statute of 
limitations) to the final date of compliance vbere appropriate, 
fully utilizinq the presumption of section 113(e)(2). Wben the 
penalty policy yields an amount over the statutory aaxiaua, the 
litigation team should ~ropose an alternative penalty which aust be 
concurred on by their respective management just like any other 
penalty. 

• 

-
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Other examples of litiqation risks wo~ld be evidentiary 
problems, or an indication from the court, .. diator or 
Administrative Law Judqe durinq settlement nec;otiations that be or 
she is prepared to recommend a penalty below the miniaua aettleaent 
amount. Mitiqation baaed on these concerns should consider the 
specific facts, equities, evident.iary issues or leqal problema 
pertaininc; to a partic:;ular case as well as the creclibili ty of 
government witnesses. · · 

Adverse lec;al precedent which the defendant arquea is 
indistinguishable froa the current enforceaent action is also a 
valid litigation risk. cases raisin; leqal issues of first 
impression should be carefully chosen to present the issue fairly 
in a factual context the Agency is prepared to liti9ate. 
consequently in such cases, penal ties should c;enerally not be 
mitiqated due to the risk the court may rule ac;ainst EPA. If an 
issue of first impression is litiqated and EPA's position is upheld 
by the court, the mitigation was not juatif~ecl. If EPA's position 
is not upheld, it is generally better that the issue be decided 
than to avoid resolution by acceptinc; a low penalty. Mitigation 
based on litigation risk should be carefully documented and 
explained in particular detail. In judicial cases this should be 
done in coordination with the Department of Justice. 

IV. ABILITY TO PAY 

The Agency will generally not request penalties that are 
clearly beyond the means of the violator. Therefore_, EPA should 
consider the ability to pay a penalty in adjuatinq the preliminary 
deterrence amount, both c;ravi ty component and econoaic benet it 
component. At the same time, it is important that the regulated 
community not see ~e violation of environmental requir .. ents as a 
way of aiding a financially-troubled businesa. EPA reserves the • 
option, in appropriate circumstances, of seekinq a pen•lty that 
miqht contribute to a coapany qoinq out of business. 

For example, it is unlikely that EPA would reduce a penalty 
where a facility refuses to correct a serious violation. The same 
could be said for a violator with a lone; history of previous 
violations. Tbat lone; history would demonstrate that less severe 
measures are ineffective. 

The litigation team should assess this factor after 
commencement of nec;otiations ~ i1 the source raises it as an 
issue and .cml:l if. the source provides the necessary financial 
information to evaluate the source's claia. The source's ability 
to pay should be determined accordinc; to the Deceaber 16, 1986 
Guidan;e on peter;ininq a Violator's Ability tg Pay a Ciyil Penalty 
(GM-56) along with any other.app~opriate 4aeans. 
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The burclen to demonstrate inability to pay, as with the burden 
of demonstrating the presence of any other ~ti9atin9 
circumstances, rests on the defendant. If the violator fails to 
provide suff~eient information,: then the litigation teaa ahoulc:t 
disreqard thl.a factor in .pdjustiaq the penalty. Tbe Offic• of 
Enforcement Policy ·baa c:teveloped the eapat)ility to assist the 
Reqions in detenaininq· a fins's &Dility to pay. ftis is done 
throuqh the computer proqraa, ABEL. If AIIL indicates that the 
source uy have an in&Dility to pay, a .ore detailecl financial 
analysis verifyinq the ABEL results should be done prior to 
mitiqatinq the penalty. 

cpn1ider delayed payment acbedult with intereat: When EPA 
determines that a violator cannot afford the penalty prescribed by 
this policy, the next step is to consider a delayed payment 
schedule with interest. Such a schedule aiqbt even be contingent 
upon an increase in sales or some other indicator of i•provecl 
business. EPA's computer proqram, ABEL, can calculate a c:telayec:l 
payment amount for up to five years. 

cpn1ider straight penalty reduetiana •• a 111' re;gurae: If 
this approach is necessary, the reasons tor the liti;ation team's 
conclusion as to the size of the necessary recluction should be 
_careful~ doeumanted in the ease file.• 

Cpnsider jginder gf a corpgrate yiglatgr'• indiyi4ual pyntrs: 
This is appropriate if joinder is legally possible and justified 
under the circumstances. Joinder is not leqally_possible for SIP 
eases unless the prerequisite of section 113 of the Clean Air Act 
nas been met -- issuance of an NOV to the person. 

Reqardlesa of the Agency's detenliftation of an appropriate 
penalty amount to pursue baaed on &Dility to pay considerations, 
the violator is always expected to comply with the lav. 

V. OFFSETI'ING PQALTII!S PAID TO STATE AlfQ LQCAL CjODBHMQITS OR 
CITIZEN GRQUPS POR THE SAME VIOLATIONS 

under Section lll(e)(l), the court in a civil judicial action 
or the Aclllinistrator in a civil administrative action aut consider 
in assesainq a penalty •payment by the violator of penal ties 
previously assessed tor the same violation.• While EPA will not 
automatically subtract any penalty amount paid by a source to a 
state or local agency in an enforcement action· or to a citizen 

• If a firm fails to pay the aqreec! to penalty in a final 
administrative or judicial order, then the Aqency aut follow the 
procedures outlined.in the February ~,,19'0 Manual QD Mgnitgring 
and Enfor;in; A¢min+stratiye and Jud+c+al Orders for collectinq 
the penalty amount. 
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group in a citizen suit for the same violation that is the basis 
for EPA's enforcement action, the litiqation teaa uy do so it 
circumstances auqqest that it is appropriate. Tbe litiqation team 
should consider primarily whether the r ... ininq penalty is a 
sufficient deterrent. 

VI. sypPL£MEHTAL EMYIBONMEHTAL PROJECTS 
·. 

'l'he February 12, 1991 Pglic;y gn th• 011 gf Supplemental 
Enyirgnaental P:gjacta in EPA Settlement• .ust be followed When 
reducinq a penalty tor such a project in any Clean Air Act 
settleaent. 

VII. CAL<:tJLATING A PQALTX IN CASES WITB IOU THAN ONE TYPE OF 
VIOLATION 

EPA often takes an enforcement action aqainst a s~ati~nary 
source for more than one type of violation ot the Clean Air Act. 
The economic benefit of noncompliance with all requirements 
violated should be calculated. Next, the qravity coaponent factors 
under actual or possible harm and iaportance to the requlatory 
acheae Which are applicable should be calculated separately for 
each violation. The size of the violator factor should be t ic;rured 
only once for all violations. 

For example, consider the case of a plant which makes 
laainated particle board. 'l'he particle board plant is found to 
alii t particulates in violation of the SIP particulate .. iss ion 
limit and the l .. inatinq line which laainates the particle board 
with a vinyl coverinq is found to emit volatile orqanic coapounds 
in violation of the SIP voc ea~aaion liait. Tbe pen~lty for the 
particulate violation should be calculated tiqurinq the economic 
benefit of not coaplyinq with that liait (capital cost of 
particulate control, etc., determined by runninq the BEN computer 
model) , and then the qravi ty component for this violation should be 
calculated usinq all the factors in the penalty policy. Af.ter the 
particulate violation penalty is detenined, the VOC: violation 
should be calculated as follows: the econoaic benefit should be 
calculated tr additional measures need to be taken to comply with 
the voc lia:Lt. In addition, a ;ravity coaponent should be· 
calculated for the voc violation usinq all the applicable factors 
under actual or possible ban and importance to the requlatory 
scheme. The size of the violator factor should be tiqured only 
once tor both violations. 

• 
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Another example would be a case where,. pursuant to section 
114, EPA issues a request for information to a source vbicb -.its 
SOa, such as a coal-burninq boiler. The source does not respond. 
TWo m~nths later, EPA issue~ an order under section 113 (a) 
requir1nq the source to comply with the section 114 letter. Tbe 
source does not res~nd. Three aonths later, !PA inspects the 
·~':'%'c• and determines that the source is violatinCJ the SIP S01 
.. J.asion liait. 

In this case, separate econ-omic benefits sbould be calculated, 
if applicable. Thus, if the source obtained any econoaic benefit 
from not respondinq to the section 114 letter or obeyin; the 
Section 113 (a) order, that should be calculated. If not, only the • 
economic benefit from the SOa eaiasion violation sbould be 
calculated usin; the BEN computer aodel. In detenainin; the 
qravity component, the penalty should be calculated as follows: 

1. Actual or possiDle harm 

a. level of violation - calculate for tbe eaission 
violation only 

D. toxicity of pollutant - applie&Dle· to tbe eaission 
violation only 

c. sensitivity of environaent - applicele to the 
emission violation only 

d. . lenqth of time of violation - separately calculate 
the tiae for all three violations. Mota the section 114 
violation continues to run even after the section 113(a) 
order is issued until the Section 114 requireaents are 
satis'fied. 

2. Importance to requlatory scheae 

Section 114 request for intonation violation.
$15,000 

section 113 adainistrative order v~ol~tion - $15,000 

3. size of violator 

a. one f iqure D&sed on the source's assets. 
~ 

VIII. AfPORTIONMEMT or THE pENALTY AMONG KQLTIPLI DllDfDNfTS 

This policy is intended to yield a lliniaua aettl .. ent penalty 
fiqure for the case aa a whole. In many casea, there aay be acre 
than one defendant. In such instances, the Govenuaent •hould 
qenerally take the position of seekinq a sua for the case ~s.a 
whole, which the defendants allocate amonv theuelvea. C1v1l 
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violations oC the Clean Air Act are strict liability violations and 
it is qenenlly not in the qovernment'a interest to tet into 
discussions of the relative fault of the individual defendants. 
The government should therefore adopt a single settl ... nt fiqure 
tor the ease and should not rejec~ a settlement consistent with the 
bottom line settl .. ent figure because of the way the penalty is 
allocated. · 

ApportioruDent of the penalty in a. JNl ti-cSefendant case uy tie 
required if one party is willint to settle and others are not. In 
such circW~Stances, the tovenu~ent should take the position tbat if 
certain portions of the penalty are attributable to such party 
(such as economic benefit or aggravation due to prior violations), 
that party should pay those amounts and a reasonable portion of the 
amounts not directly assiqned to any single party. If the case is 
settled as to one defendant, a penalty not less than the balance of 
the settlement tiqure tor the case as a Whole aust be obtained from 
the remaining defendants. 

There are li•ited cirCW~Stanees where the aovernaent uy try 
to influence apportioruDent of the penalty. ·ror exa.ple, if one 
party bas a history of prior violations, the Govern..nt uy try to 
assure that party pays the amount the gravity coaponent has been 
aggravated due to the prior violations. Alao, if one party is 
known to have realized all or most of the economic benefit, that 
party may be aslted to pay that uount. 

IX. EXAMPLES 

Example 1 

I. Facts: 

company A runs ita .. nufacturing operations with power 
produced by its own coal-fired boilers7

• The boilers are aajor 
sources of sulfur dioxide. 'l'be State Iaple-ntation Plan bas a 
sulfur dioxide aiasion liai tation tor each boiler of • 61 lbs. per 
million B~'fj • 'l'be boilers were inspected by IPA on Karch 19, 
1989, and eaission rate was 3.15 lbs. per aillion B.T.O tor 
each boil · JCOV vas issued tor the so. violation• on April 10, 
1989. EPA inspected company A on June 2, 1919 and found the 

., Note that a penalty is assessed for the entire facility and 
not for each eaission unit. In this exaaple, the source bas 
several boilers. However, the penalty fiqures are not .ultiplied 
by the number of boilera. The penalty is· baaed on the violations 
at the facility as a whole, specifically the aaount of pollutant 
factor and length of violation factor are assessed once based on 
the amount of excess e•issions at the facility froa all the 
boilers. 

=~ 
·~ 
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SOa emission rate to be unchanqe4. company A had never installed 
any pollution control equipment on ita boilers, even tbouqb 
personnel froa the atate pollution control a9en~ bad contacted 
company A and infor11ed it that the coapany waa aubject to atate air 
pollution requlations. The ·~·t• had issued an acbliniatrative 
order on september 1, 1188 tor so,.··eaiaaion violations at the sue 
boilers. The orcS•~ required coapliance with applicable 
requlations, but coapany A had never co•plied vitb tbe state order. 
company A is located in a nonattainaent area for .ulfur oxides. 
company A has net current assets of $760,000. co.pany A'• r .. ponse 
to an EPA section 114 request tor intoraation docuaented the first 
provable day of violation of the eaiasion standard as July 1, 1188. 

II. computation of penalty 

A. Economic benefit component 

EPA used the BEN computer model in the standard aode to 
calculate the economic benefit component. fte econoaic benefit 
component calculated by the coaputer aodel vas $243,500 • 

s·.. Gravity coaponent • 

1. Actual or possible hara 

a. Aaount of pollutant: between 360-ltOt 
above atandard - $65,000 

b. Toxicity of pollutant: not applicable. 

c. Senaitivity of the environaent: 
nonattainment - $10,000 

d. Lenqth of till• of violation: Measured 
troa tbe date of first provable 
violation, July 1, 1111 to the date of 
final compliance under a consent decree, 
hypotheticallY Decaber 1, 1111. (If 
consent deer•• or juclcJaent order is filed 
at a later date, this · elaent, u well as 
elements in tbe econoaic benefit 
component aust be recalculated.) 41 aos. 
- $40,000 ' 

2. Iaportance to requlatory sc:h .... 

No applicable violations. 

-
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3 • Size of violator: net assets of $760, ooo -
$5,000. 

$243,500 economic benefit co.ponent 
+120. ooo CJI:ilVi ty -.component 
$363,500 preliainary deterrence a.ount 

c. Adjustment Pactors 

1. Deqree of willfulness/nefiliqence 

Because Coapany A vu on notice of i u 
violations and, 110reover, cU.srefiarded the 
state administrative order to c:oaply with 
applicable requlationa, the qravi ty coaponent 
in this example should be av;ravated by some 
percenta;e D8sed on this factor. 

2. Deqree of Cooperation 

.:s. 

No ad juatmenu were ude in the cateqory 
because coapany A did not ... t the criteria. 

History of noncompliance 

The qravity coaponent should be atvravated by 
sa.. percentaqe for tbis factor tecauae 
Coapany A violated the state order issued tor 
the s ... violation. 

Initial penalty fic;ure: $353,500 preliminary deterrence 
amount plus adjustJDenta tor history of noncoapliance and d~•• of 
willfulness or neqliqence. 

Example 2: 

I. Pacta: 
~· 

coa~ c, located in a serious nonattainaent area tor 
particulltJIV_Jtter, co .. enced construction in January 1111. It 
began ita ·ii ationa in April 1981. It runs a hot aix asphalt 
plant subjec::'t u the lfSPS requlations at 40 c.r.a. Part 60, SUbpart 
I. Subpart I requires that •iss ions of particulates not uc..CS to 
ac;/dsa ( .04 c;r/dacf) nor exhit>it 20' opacity or qreater. General 
MSPS requlations require that a source owner or operator subject to 
a MSPS fulfill certain notification and recordkeepift9 functions ( 40 
c. r. R. 1 60. 7) , and conduct perforaance tuta and sulai t a report 
of the test results (40 c.r.a. I 60.1). · 

company c failed to notify EPA ot:• the date it co-anced 
construction within 30 days after s~ch date (February 1188) ( 40 

-
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C.F.R. 1 60.7(a)(1)): the 4ate of anticipated a~art-up between 30• 
60 days prior to such date (March, 1989)(40 c.r.a. t 6~.7(a)(2)): 
or the date of actual start-up within 15 claya after such date 
(April, 1989) (40 c.r.a. t 60.7.la)(3). Cnpany c was required 
under 40 c.r.R. t 60.8(a) to teat ~i~in 110 days of start-up, or 
by October 1989. The company finally conducted the required 
performance teat in Sept'eaber 1990. The teat showed the plant to 
be emittinq 120 aq/dsca of particulates and to abibit lOt opacity. 

COilpany c did aubait the required notic• in llovellber 1919 in 
response to a letter froa EPA inforainq it tbat it waa subject to 
NSPS requirements. It did negotiate with EPA after the coaplaint 
waa filed in Septeaber 1991, and agreed to a consent decree 
requirinq compliance by Decellber 1, 1991. coapany c baa uaeta of 
$7,000,000. 

II. computation of penalty 

A. Benefit component 

T!fe Reqion determined after calculation that the econ011ic 
benefit component waa $90,000 for violation of the niasiona 
standard accordinCJ to the I!H coaputer calculation. 'l'be litiqation 
tau determined that the econoaic benefit froa the notice and 
testinq requirement was leas than $5,000. Tberefore, the 
litiqation teaa baa discretion not to include this a.ount in the 
penalty consistent with the discussion at II.A.l.a. 

B. Gravity coaponent 

1. ACtual or poasit»le hm 

a. Aaount of pollutant: 

i. mass emission standard: 
33t above standard - $10,000 
ii. opacity standard: 
50' over stan4ard - $10,000 

b. Toxicity of po11utut: not applicGle 

c. sensitivity of the environaent: 
serious nonattain.ant - t14,000 

d. t.enqth of tiM of violation 

1) Performance teatift9; OCtober, 1989 -
September 1990: 12 .ontha - $15,000 

.. 
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2) Failure t.o repor1! commencement. of 
const.ruc1!ion: February 1988 -
NoveJU:)er 1989: 21 mont.hs (clat.e of· 
EPA; s first. letter to Company) -
$25,000 

3) Failure to repcrt actual s1!ar1!-up: 
April, 1989 - November 1989: 7 
mont.hs - $15,000 

4) Failure to report date ot 
an1!icipat.ed startup be1!-.een 30•60 
days prior t.o such dat.e: March, 1989 
- November l989: a months - $15,000 

5) Mass Emission Standard Violation: 
Sept.a~er 1990 - December 1991: l5 
mont.hs - $20,000 

6) opaci~y Violation: Sep1!ember 1990 -
Oecember 1991: 15 aon1!hs - $20,000 

2. Importance t.o requlatory scheme: 

Failure to no1!ify 40 c:.r.R. t 60.7(a)(1)
$15,000 
Failure to notify 40 c.r.R. t 60 .• 7(a)(2) -
$15,000 
Failure to not.ity 40 C.F.R. t 60.7(a)(3) -
$15,000 
Failure to concl1Jct. required perfor111ance tes1! 40 
C.P.R. t 60.8(a) • $15,000 

3. Size of violat.or: Net curran~ Ass•~• 
$7,000,000 - $20,000 

$ 90,000 economic benefit component 
224.~ qravity component 

$314, preliainary deterrence amount 

e. Adjustment !actors 

1. De;ree of willtulness/neqliqence 

No adjustments were made based on willfulness in 
thl.s cateqory because t.here vas no evidence that 
company c: knew ot the . requirements prior t.o 
receivinq the let.t.er from EPA. Specific evidence 
may s1Jqqest. t.~at. t.he company's violations were cl1Je 
t.o negligence just.ifyi.ng an aqqravation of tne 
penalt.y on t.hat basis. 
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Example 3: 

I. Facts 

- 29 -

2. Degree of Cooperation 

No adjustments were made in this category because 
Company C did not meet the cri~eria. 

3. History of noneompliance 
. 

The · gravity component should be aggravated by an 
amount agreed to by the litigation team for this 
factor because the source ignored two letters from 
EPA informing them of the requireaents. 

Chemical Inc. operates a mercury cell chlor-alkali plant which 
produces chlorine gas. The plant is subject to regulations under 
the National Emissions Standard for Hazardous Air Pollutants 
(NESHAP) for mercury, 40 C.F.R. Part 61, Subpart E. On September 
9, 1990, EPA inspectors conducted an inspection of the faci-lity, 
and EPA required the source to conduct a stack test pursuant to 
Section 114. The stack test showed emissions at a rate of 3000 
grams of mercury per 24-hour period. The .. rcury NESHAP states 
that emissions from mercury cell chlor-alkali plants shall not 
exceed 2300 grams per 24-hour periocl. The facility has. been in 
operation since June 1989. 

In addition under 40 C.F.R. § 61.53, Cheaical Inc. either had 
to test emissions from the cell room ventilation syst .. within 90 
days of the effective date of the NESHAP or follow specified 
approved design, maintenance and housekeeping practices. Chemical 
Inc. has never tested eaissions. Therefore, it hu co-itted 
itself to following the· housekeeping requir .. ents. · At the 
inspection, EPA personnel noted the floors of the facility were 
badly cracked and mercury droplets were found in several of the 
cracks. The inspectors noted that the mercury in the floor cracks 
was caused by leaks from the hydrogen seal pots and compressor 
seals whicb housekeeping practices require be collected and 
confined for further processing to collect aercury. A follow up 
inspection vas conducted on September 30, 1990 and showed that all 
of the housekeeping requirements were being observed. 

Chemical Inc. will have to install control equipaent to come 
into compliance with the emissions standard. A complaint was filed 
in June 1991. The equipment was installed and operational by June 
1992. A consent decree was entered and penalty paid in February 
1992. Chemical Inc. has a net corporate worth of $2,000,000. 

--~ -,. .. ";. 
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II. Calculation of Penalty 

A. Economic Benefit Component 

The delay in installing ne~essary control equipment from June 
1989 to June 1992 as calculatee.. using the BEN computer model 
resulted in an economi; benefit to Chemical Inc. of $35,000. 

B. Gravity Component 

1. Actual or possible harm 

a. Amount of pollutant: 
standard - $5,000 

3 0 t above the 

b. Toxicity of pollutant : $15,000 for 
violations involving a NESHAP 

c. Sensitivity of the environment: not 

d. 

applicable 

Length of time of violation: 

1) 

2) 

Emissions violation: 
$25,000 

Work Practice violation: 
$5,000 

2. Importance to regulatory scheme. 

22 mos. 

1 mo. -

Failure to perform work practice requirements -
$15,000 . 

3. Size of Violator: net worth of $2,000,000 -
$10,000 

$35,000 economic benefit component 
+75.000 gravity component 

$110,000 preliminary deterrence amount 

c. Adjustment Factors 

1. Degree of willfulness/negligence 

It is unlikely·chemical Inc. would not be aware of 
the NESHAP requirements. Therefore, an adjustment 
should probably be made for this factor • 

• 



.... 

X. CONCLUSION 

- Jl -

2. Degree of Cooperation 

No adjustments made because Chemical Inc. did not 
meet the criteria. 

J. History of compliance 
-

No adjustments were made because Chemical Inc. had 
no prior violations. 

~reatinq similar situations in a similar fashion is central to 
the credibility of EPA's enforcement effort and to the success of 
achieving the goal of equitable treatment. This docWDent has 
established several mechanisms to promote such consistency. Yet it 
still leaves enough flexibility for tailoring the penalty to 
particular circumstances. Perhaps the most important mechanisms 
for achieving consistency are the systematic methods for 
calculating the benefit component and gravity component of the 
penalty. Together, they add up to the preliminary deterrence 
amount. The document also sets out guidance on uniform approaches 
for applying adjustment factors to arrive at an initial amount 
prior to beginning settlement negotiations or an adjusted amount 
after negotiations have begun. 

Nevertheless, if the Agency is to promote consistency, it is 
essential that each case file contain a complete description of how 
each penalty was developed as required by the ·August 9. 1990 
Guidance on pocuaenting Penalty Calculations and Justifications in 
EPA Enforcement Actions. This description should cover how the 
preliminary deterrence amount was calculated and any adjustments 
made to the preliminary deterrence amount. It should also describe 
the facts and reasons which support such adjustments. only through 
such complete docuaentatiorl' can entorc-ent attorneys, program 
staff and their managers learn from each other's experience and 
promote the fairness required by the Policy gn Ciyil Penalties. 
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EPA Prehearing Exchange Exhibit 16 

CRITERION LABORATORIES, INC. 
3370 Progress Drive. Suite J 

Bensalem, PA 19020 

RESULTS OF ENVIRONMENTAL MONITORING- ASBESTOS 
Phase Contrast Microscopy- NIOSH Method 7400A 

Client Nante: Abington Hospital Project Nwnber: 960408 

Site Location: 1200 Old York Rd., Abington, Pa.- Highland Bldg. Fl.2 Old O.R. 

Sample :!I ample Da.~e Flow RAte Tim• 
Numb4'!r l.ocation s;~.mpled L/Min. Min 

....... ------ ---------- ------------ ---------·- ----------- --------
7957·01 AliNA SAMPLll 07/09/96 12.01 llli 

INSIDB NORK AKBA 

CllNTkAL AT WATI!R 

FOUNTAIN 

7957-02 AKBA BA.Ml'LII 07/0'J/96 12.01 134 

OU'l'SIDB IIQif.K ARIIA 
AT ENTRANCB TO OLD 0. R. 

61Jl'PL~ I<.OOM 

7,57·03 AkiiA S.IIMPLE 07/09/H 12.01 121 

IllaiDJI WORK ARI!A 

CJINTRAL AT I'IA'tSP. 
POtnrl'AIN 

HS?-04 AREA SMPLB 0?/09/9' 12.01 128 

OUTSIDB ARII/l AT 

BHTRANCB TO 0~ O.k. 
llUPPLY ROOM 

I t.:ertify that the above sample(s) were taken and the fiber 
counts perfom1ed in strict compliance with NIOSH 7400 
standards a~Jd regulations. 

M:t.!tei11PCMJ\I.I{.I.OG 

Saaple Fiber Density Piber Ooncontration 

Vol. Lit ere Fibere/Sq,MH Ftbn·•/CC 

-·······------ -------------- -----------------·~· 

1SlJ,2f; 

148,. 24 

u:n.2e 

1537.28 

20.J8 o.oos 

22.29 0.006 

:H.~1 0.009 

,,ss 0.002 

Laboratory Quality Control Dat1 
Relative Standard Deviations 
lotralab: L.0.23 M. 0.15 H.O. 12 
Interlab: L. M. H. 
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CRITERION LA BORA TORIES, INC. 
3370 Progress Drive, Suite J 

Bensalem. PA 19020 

RESULTS OF ENVIRONMENTAL MONITORING- ASBESTOS 
Phase Contrast Microscopy - NIOSH Method ?400A 

Client N:unc: Abington Hospital Project Number: 960408 

Sit.c Lo<.:ation: 1200 Old York Rd., Abington, Pa.- Highland Bldg. Fl.2 Old O.R. 

Sample 

L<>e.at.ion 

Oal::e Flow Rate Time Sall('l• Fib,.r o .. n.,ity Fiber Concentl"ation 

S;ampled L/Min. Min Vol. Ltt .. re llibera/9q. MM Fib .. rs/CC 

---------- ----------------------- ----------- ----------- -------- -------------- ----~·-··~---- --------------------
79S7-0S QC QLANK 9LIDR II\ A 

I certify that the above sainple(s) were taken and the fiber 
counts perfonned in strict compliance with NIOSH 7400 
standards and regulations. 

H\A N\A <7.0 N\A 

Laborarory Quality Control Data 
Reladve Standard Deviations 
Intralab: L.0.23 M. 0.15 H.O.l2 
Interlab: L. M. H. 
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EPA Prehearing Exchange Exhibit 18 

CRITERION LABORATORIES, INC. 
3370 Progress Drive, Suite J 

Bensalem, PA 19020 

RESULTS OF ENVIRONMENTAL MONITORING- ASBESTOS 
Phase Contrast Microscopy - NIOSH Method 7400A 

Client Name: 1\binglon Hospital · ~roject Number: 960408 

Site Loc.ation: 1200 Old York Rd., Abington, Pa.- Highland Bldg. Fl.2 Old O.R. 

Slillple sampl<! Date Plow Rate Ti111e 

Number t.ocation sa .. pled L/l'lin. Min 

---~------ ---~---------~~--------

... __________ ------- ........ 
7956-01 AREA SA!o!l'LB 07/10/~6 9.96 181 

INAlDR WORK ARBA 

CBNTRAL ARHA OF OLD 

o.r.. AT Ml\Tllll POUNTAIN 

7959-02 AlUlA S.AM!'L5 01/FJ{~Hi ,,g& 181 

OUTSIDB WORK AR~ AT 

IINTRANCB TO O.R. SUPPLY 

ROOM 

79S6·0l AlUlA SAMPLE 01il0/~6 7.9, lU 

BASI!Io!BNT 0 .P.. MBCH ROOM 

tJI:'I'BR LIIVIiL NEAR BllAFT 

KNTRANC:S 

7,58-04 AREA SAMI'LB 07/10/96 lS.l~ 95 

2ND IILQOR INSIOH !fORK 

ARilA, O.R. Stii:'PLY ROOM 

79~6-0~ ARl!A BAM PLil 07/10/96 1§.19 ~8 

2N[J FLQOP. OUTSIDE WOfll< 

ARliA AT o.R. IWrPLY 

ROOM ENTP.ANCE 

I certify that the above sample(s) were taken and the fiber 
counts performed in strict compliance with NIOSH 7400 
slaJldards and regulation.<!. 

-
Mastcnii'GMAIR.LOG 

SaMple lliber D~h .. ity Pib•r cone~ntration 
Vol. Lit:•re Bibue/Sq.HII Fiber .. ;cc 

----··-------· 
______ ,. _______ 

·-------·-------·---
1802.7~ 

1902. ?6 

l'll.H 

1442 .10 

1487 ·"" 

17.20 0.004 

H.H 0.005 

lB. f7 0.00( 

H.2o o.oo' 

1,,11 0.005 

Laboratory Quality Control Data 
Relative Standard Deviations 
Intralab: L.0.23 M. 0.15 H.O.l2 
lnterlab: L. M. H. 



CRITERION LABS INC TEL No. 215 244 4349 Apr 07,97 9:03 P.OB 

CRITERION LAB ORA TORIES, INC. 
3370 Progress Drive, Suite J 

Bensalem, PA 19020 

RESULTS OF ENVIRONMENTAL MONITORING- ASBESTOS 
Phase Contrast Microscopy - NIOSH Method 7400A 

Cliem Name: Abington Ho~])ical Project Number: 960408 

Site LocatiiJn: 1200.0id York Rd., Abington, Pa.- Highland Bldg. Fl.2 Old O.R. 

Sompltt 

Numhnr 

Sample 

Locatic11 

Date Flow Rate Time Sample Fiber D~nsity Piber Concentration 
3amphd L/Min. !!in Vol. Liters Pibers/Sq.MM Fibers/CC 

•-----------~---------- ----------- -·M·------- ••~----- ---··-------•• -------·------ P-~-------···-------
79SS-D6 POST-TDST 

I'IJ\.sEMENT O.R. MBCH 

ftOOK, UPPBk LBVBL IN 

SltAPT 

7958-07 POST-THST 

BAS8MBNT O.R. MGCH ROOM 

UPPER LBVBL IN SHAFT 

07/10/96 15.18 

g.l8 

I certify that the above sample(s) were taken and tl1e fiber 
counts performed in strict compliance with NIOSH 7400 
standards and regulatioll'\. 

-
ML..Cr.<\I'("MAIR.LOG 

90 13H.20 

90 

!1.55 0.003 

12.74. 0.004 

Laboratory Quality Control Data 
Relative Standard Deviations 
lntralab: L.0.23 M. 0.15 H.0.12 
Imerlab: L. M. H. 
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